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Does the Accounting Approach to Transportation 
Cost Finding Harmonize with the 
Economic Approach? 


By H. J. Day 
Tramsportation Cost Analyst, 
Interstate Commerce Commission 


At first blush there may appear to be a material difference between 
the cost accountant’s approach to cost finding and that usually employed 
by the economist. This difference, however, is more apparent than real. 
It grows out of certain variations in nomenclature, which are susceptible 
to reconciliation by proper analysis. The cost accountant, for instance, 
when writing about costs, generally uses such terms as direct costs, in- 
direct costs, prime costs, fixed costs and variable costs. The economist, 
on the other hand, prefers such classifications as incremental costs, out- 
of-pocket costs, joint costs, and constant costs. 

This difference in nomenclature has given rise to some confusion in 
the development of transportation costs for rate-making purposes. It 
is the purpose of this article to show that accountants and economists 
are, after all, in substantial agreement on the principles involved in 
developing transportation costs for rate-making purposes. Once the 
basie principles of cost finding are understood, the confusion resulting 
from these differences in terminology are seen to disappear. 

The use of costs as a rate factor resolves itself into two major con- 
siderations: (1) the value of transportation costs as a factor in rate 
making and the relation of costs to other rate factors; and (2) the method 
used in determining transportation costs for rate-making purposes. 

Inasmuch as most published material available on transportation 
costs today is presented from the economist’s point of view, each of the 
above subjects will be discussed herein from the accounting point of view. 


The Value of Transportation Costs as a Factor in Rate Making and 
the Relation of Costs to Other Rate Factors 


The value of transportation costs as a factor in rate making may 
best be established by comparing it with the value of manufacturing 
eosts in fixing the selling prices of manufactured articles. 

The cost accountant looks upon manufacturing costs as a method 
of evaluating a product for fixing a selling price which will yield a 
reasonable profit or perhaps the highest possible profit without dis- 
couraging its sale. This is predicated upon the fact that the manu- 
facturing concern is in the business of manufacturing articles for sale 
at a profit. The cost of manufacturing an article, while not the only 
factor used in fixing the selling price, is the major factor, for it sets a 
limit below which an article cannot be sold if a profit is to be realized. 
Transportation costs, in the sense that they are distributed to various 


in: 
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types of traffic, have not been used until recent years as a rate factor) 
This, however, does not preclude the fact that the chief purpose of rates 
has always been to produce revenue for the carriers. An element of cost 
is recognized in almost every factor that goes into rate making. It is, 
therefore, reasonable to believe that costs, taken separately, can serve 
the same purpose in the transportation industry for setting rates as 
they do in the manufacturing industry for setting selling prices, at least 
within certain limits. 

The transport agencies of general freight by virtue of their fran- 
chises are authorized to handle a great variety of commodities for various 
lengths of hauls over their authorized routes. In handling these com- 
modities of different densities (pounds per cubic foot), of different sizes, 
and of different values, they perform a great many services, each of 
which must be individually priced. If the costs of performing any of 
these services differ or if differences in value are shown, those differences 
should be considered in adjudging what the rate should be. 

Because of the complex problem of apportioning transportation costs 
to thousands of commodities, cost studies are usually limited to ascertain- 
ing costs for large segments of traffic. These segments of traffic may em- 
brace the minimum-charge shipments, the less truckload or less-carload 
shipments for various weight brackets, the truckload or carload ship- 
ments, the single-line traffic versus the two-line traffic, ete. Such costs 
represent the average cost for all traffic within each segment, and are 
valuable in testing the reasonableness of rates for large segments of 
traffic. However, in applying these costs to individual commodities, ad- 
justments must be made to make allowance for any cost characteristics 
which differ from those of the average cost of all commodities included 
in the particular segment of traffic used.” 

Transportation cost finding, like manufacturing costs, cannot be 
considered an exact science. It would, therefore, be fallacious to assume 
that costs provide an inflexible floor below which rates must not be pre- 
scribed. Even if the costs were exact, other factors must be considered 
in making rates. It is believed, however, that costs provide the best guide 
or measuring stick in making rates which will yield a reasonable profit 
without discouraging the movement of traffic. 

It is impracticable to establish rates which reflect all variations in 
costs. However, the importance of costs in making rates should not be 
underestimated for most factors which go into the making of rates can 


be directly or indirectly related to costs, as can be seen by the following 
analogies. 


Length of haul: 


The length of haul which governs the line-haul service performed 
on a shipment has an important bearing on the cost of handling identical 





1 The carrier’s operating ratio has always been an important factor in deter- 
mining the compensatory nature of the general level of rates. It has only been in 
recent years that any attempt has been made to assign the carrier’s costs to the 
various types of traffic handled. 

2 Completed cost studies usually provide adjustment factors which can be used 
to adjust the average costs to make them applicable to specific movements of traffic. 
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shipments. This does not mean that all identical shipments moving the 
same distances should be assessed the same rate, for many other factors 
such as the economic conditions surrounding the area in which the haul 
is made affect costs by distances. If it were not for these other factors, 
most of which are related to costs, rates by distances would be greatly 
simplified. For example, the volume of traffic handled and the regularity 
of movement of traffic have a tendency to affect the utilization of equip- 
ment which in turn affects the costs. Line-haul costs which accrue as 
time passes (insurance premiums, taxes and licenses, etc.), must be ap- 
portioned over whatever traffic is handled. Therefore, if traffic density 
increases or decreases, costs are affected accordingly. 


Size of the shipment: 


Transportation costs vary with the size of the shipment, i.e., weight 
or quantity tendered for transportation as a single shipment. This fact 
has long been recognized in the transportation industry, otherwise there 
would be no such thing as a reduced rate on quantity, carload or truck- 
load shipments. 

Terminal costs accrue in accordance with the services performed on 
the shipment; therefore, inasmuch as terminal costs are expressed in 
cents per 100 pounds and all terminal services are not performed equally 
on each 100 pounds, the cost per 100 pounds varies for sbipments of 
different weights. For example, carload or truckload shipments have a 
tendency to be loaded to ride, i.e., they do not receive a platform handling 
at the carrier’s platform. This, of course, eliminates the platform han- 
dling cost and reduces the cost per 100 pounds on large shipments. 

The per-shipment cost (commonly called billing and collecting cost) 
is about equal for all shipments, large or small. This becomes an im- 
portant factor in the cost of handling small shipments, for the per-ship- 
ment cost may constitute a substantial part of their total cost. On the 
other hand, per-shipment costs have very little effect on the total cost 
of handling large shipments for they become a minute part of the total 
eost per 100 pounds. The per-shipment cost is recognized in rate mak- 
ing by use of the minimum charge. 


Density: 


Density (pounds per cubic foot) of the commodity has always been 
recognized as a factor for consideration in rate making. Although the 
rate maker may not refer to density as a cost element, the use of density 
as a rate factor is an attempt to recognize the differences in costs for 
handling commodities of different densities. 

Transport agencies have attempted to meet the problem of density 
in various ways. Some have provided that when an article weighs less 
than a specified amount per cubic foot, additional charges are assessed 
on the cubic foot displacement of the article; some apply magnified 
weights to shipments of low density commodities; and some apply a per 
shipment, per-load or per-trip charge. All or any of these may have 
some virtue for each one is an attempt to recognize the fact that density 
has an effect on the cost of handling a commodity. 
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**Stowability’’: 


‘*Stowability’’ (broken stowage) ) is in a way related to density for 
it affects the running costs per hundredweight-mile in the same manner 
as density. It is the space occupancy of the article that prevents the 
vehicle from being loaded to its weight capacity. For example, motor 
carrier vehicles can ordinarily be loaded to about 85 or 90 percent of 
their cubic foot capacity. The remaining 10 or 15 percent is the vacant 
space between and around packages and containers, space occupied by 
dunnage, and space at sides, top and ends of cargo. This is commonly 
called broken stowage. When articles of odd shapes increase the amount 
of broken stowage, they have a tendency to decrease the load (weight) 
capacity of the vehicle or freight car and in turn increase the line-haul 
cost per hundredweight-mile. 


Susceptibility to loss and damage: 


A transport agent is responsible for the transportation of goods it 
carries. It is in a sense, the insurer of the goods while they are in its 
possession. No separate premium is charged by the carrier to cover the 
risk. For this reason the risk of loss or damage is a cost factor which 
must be considered in making rates. Commodities differ greatly in the 
matter of susceptibility to loss and damage. Articles of glass are fragile 
and susceptible to breakage, fresh fruits and vegetables are perishable, 
alcohol and cigarettes are frequently stolen, explosives are easily de- 
stroyed and may cause damage to other freight, and methods of packing 
may affect damage. All or any of these cause differences in costs be- 
cause of the difference in loss and damage experience. 


Value of service or demand factor: 


The value of service is ‘‘the ability to pay,’’ ‘‘setting rates which 
will move the traffic,’’ ‘‘value of the commodity,’’ ete. The combined 
effect of these and other demand factors determines the shipper’s de- 
mand for the transportation service and is referred to as the demand 
factor. 

The Commission has often said that ‘‘the rate level necessary to 
move a commodity is an element to be weighed in determining a reason- 
able charge.’’ Commodities of low value must be rated low in order 
to move. This does not necessarily mean that commodities of high value 
can have a high rate. The value of service is not necessarily synonymous 
with the value of the commodity. The price for which the article will 
sell gives an indication of its ability to bear the transportation cost 
better than does its cost of production. However, the true value lies in 
the difference between the cost of production or the cost of goods pur- 
chased at point of origin and the price at which the goods can be sold 
at point of destination. As explained by Haney : 


“*Much as a spark tends to jump from the positive pole to the 
negative, goods tend to move from places where they have a lower 
level of valuation to places where they find higher valuations. To 
earry the analogy further, if the distance between the two poles is 





8 Haney, Value and Distribution, page 360. 
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too great, or some nonconducting material intervenes, the transfer 
of electricity does not take place. Just so, if the cost of transport 
or the rate is too high, or if the consumer’s desire is too low, the 
shipment will not normally occur.’’ 


Daniels states* ‘‘The freight classification embodies and in great 
part enshrines the rule of charging what different varieties of traffic will 
bear. To this extent its permitted use is an admission on the part of 
regulatory tribunals of the propriety of not basing rates entirely upon 
the average cost of carriage.’’ 

While the demand factor is not directly related to the cost of han- 
dling the traffic, the rate-maker needs to have some knowledge of the 
out-of-pocket cost of handling the traffic in order to evaluate the de- 
mand factor. 


The Method Used in Determining Transportation Costs 
for Rate-Making Purposes 


The method used in determining transportation costs for rate-making 
purposes is no different than that used in obtaining the cost of manu- 
facturing a product. The value of the costs developed in either case 
depends upon the degree of accuracy in distributing expenses to the 
various commodities handled in the case of costs for rate-making pur- 
poses and to the various products and by-products in the case of manu- 
facturing costs. 

Manufacturing costs have been developed over a period of years and 
there are many different methods of distributing the indirect and over- 
head expenses to the products. However, this does not destroy the value 
of costs for use as a yardstick in controlling expenses and in fixing of 
sales prices. It is universally accepted by both accountants and manage- 
ment that cost is an essential factor for control of operations, and while 
it may not be the sole factor, it is the controlling factor to be used as a 
basis for fixing the selling price of most manufactured articles. 

On the other hand, transportation cost finding for rate-making pur- 
poses is a new branch of accounting which has created some controversy 
as to its value in fixing rate scales. Because of the great variety of com- 
modities handled by transport agencies, it is felt by some that it is im- 
possible to allocate costs to the various services or elements of service in 
such a manner that they can be applied on an equitable basis to the 
various types of traffic. Surely this same problem was faced when costs 
were being considered for manufacturing. In fact, many problems are 
still encountered in allocating costs to the various products and by- 
products. However, this does not defeat its purpose, for regardless of 
what reasonable basis is used for distributing the costs to each manu- 
factured article or group of articles, the management is given an equi- 
table basis for arriving at a selling price which will produce a profit and 
encourage sales. Costs for rate-making purposes have been developed 
to a point where they can serve the same purpose in the transportation 
field as manufacturing costs do in the manufacturing industry. 


4 Daniels, The Price of Transportation Service, page 35. 
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There is no reason why transportation costs cannot be interpreted 
into better operating practices for carriers and a better rate structure 
for shippers.© By knowing what the average costs are, the reasonable. 
ness of specific rates can be determined. One type of traffic should not 
be expected to defray the out-of-pocket cost attributable to other traffic 
any more than one product of a manufacturing concern should bear the 
cost of manufacturing some other product. A good example of this is 
the by-product of a manufacturing concern. The revenues from by- 
products were first considered as all profit and no costs were assigned to 
them unless they had to be refashioned. Manufacturers now realize 
that costs must be distributed between main and by-products, especially 
if the latter are of any magnitude. In many instances by-products have 
developed into the main product because of the fact that the practice 
of charging each product and by-product with their own costs, brought 
facts to light which influenced the management to change their operating 
practices. 

Manufacturing or transportation expenses can be classified into two 
general groups: (1) the constant or fixed costs, and (2) the variable or 
out-of-pocket costs. The constant costs are made up of those expenses 
which accrue or expire as time passes regardless of the fluctuation in 
production or amount of service performed. The variable (or out-of- 
pocket costs) are made up of those expenses which are incurred solely 
for a given product or service and which increase or decrease in direct 
proportion with the amount of production or of the service rendered. 

Accountants and economists both recognize the fact that each manu- 
factured article or transportation service must produce revenues equal 
to its variable (or out-of-pocket) costs plus some portion of the constant 
costs in order to be profitable to the business. They also realize that in 
considering the business as a whole, the total revenues should equal the 
total cost (constant plus variable) plus a reasonable allowance for profit. 
This means that the constant costs (or burden) must be absorbed, but 
not necessarily on a pro rata basis, by each article manufactured or 
transportation service performed. Stated differently, the constant costs 
are those which may be assigned to the various articles manufactured or 
various services performed on a value-of-service basis. It is for this 
reason that a separation of the total cost between that portion which is 
constant and that portion which is variable is valuable in setting selling 
prices or rates. 

The method used to determine what portion of the expenses is con- 
stant and what portion is variable may depend upon the purpose for 
which it is to be used. Cost accountants sometimes make a direct sepa- 
ration of expenses between those which are of a constant nature and 
those which are of a variable nature. This type of separation is valuable 
in controlling costs for the various divisions of work, but it cannot be 





5A good cost system is the basis of an efficient operation. Increased efficiency 
in the industry can well result in lower rates to the shippers. 
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assumed to measure the long-run constant and variable expenses.® It 
measures the efficiency of the various departments rather than the effect 
which fluctuations of business have on the expenses. On the other hand, 
long-run variable expenses cannot be assumed to represent the efficiency 
of the plant. It is easy to misapply the rules for long-run behavior of 
short-run problems, or vice versa. The separation of costs for pricing 
purposes or for rate making should be based on a study of the behavior 
of expenses in relation to the fluctuation of business over a long period 
of time. 

No attempt is made here to explain the theory or methods of ap- 
proach in determining the constant or variable portion of the expenses, 
for this is a separate subject, and there is much information available 
in published form for those who wish to go into the nature and character 
of constant and variable expenses.’ It should be explained however, that 
after it is determined what percent of the total costs represents constant 
and what percent represents variable costs, the separation of the costs 
between these two general types of costs may be injected into the study 
at various stages. For example, the expenses themselves may be reduced 
by the percent of constant expense before computing a unit cost or the 
fnal unit costs developed from the distribution of the total expense 
may be reduced by the percent of constant costs. ‘he point at which 
the separation is made makes little difference so long as it does not change 
the overall percentage. 

There is little or no disagreement between the cost accountant and 
the economist as to the accuracy or value of manufacturing costs which 
are developed from a standard cost procedure. It is, therefore, believed 
that a comparison of the general procedure used for determining manu- 
facturing costs with that used for determining costs for rate-making 
purposes will more clearly reveal the extent to which the accounting 
approach to transportation cost finding harmonizes with the economic 
approach. Motor carrier costs will be used for this comparison. The 
same comparison for other transport agencies could also be made, for the 
same general principles apply in each case. 

The cost procedure described herein deals with the distribution of 
the total expenses, rents and taxes, with no allowance for profit. Ob- 
viously, this means that the costs thus produced represent the fully dis- 
tributed cost with no separation between constant and variable. If the 
percent of constant and variable expenses is known, the unit costs can 





6 Some expenses remain constant or variable over long periods of time. Other 
expenses remain constant up until the capacity of the plant is reached and then 
become variable at least in part. 

For example, the small truck operator, with only one truck, will find that some 
expenses such as drivers’ wages, vehicle insurance and licenses, etc., remain constant. 
Other expenses such as fuel, oil, mileage taxes, etc., are variable with the number of 
miles operated. These may be called short term constant and variable expenses. 

However, when the capacity of the plant is reached and he has to buy another 
truck, some portion of the constant expenses becomes variable. It is these portions 
of expenses that remain constant or variable over a long period of time which are 
called long term constant or variable expenses. 

7See Explanation of the Development of Motor Carrier Costs with Statement 
as to Their Meaning and Significance, Interstate Commerce Commission Statement 
No. 4725. Also see Explanation of Rail Cost Finding Procedures and Principles 
Relating to the Use of Costs, Interstate Commerce Commission Statement No. 2-48. 
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be reduced to an out-of-pocket unit cost. The apportionment of the con- 
stant costs and allowance for profit should be considered separately from 
costs in setting selling prices or rates. 


Comparison of manufacturing cost accounting and transportation cost 
finding: 


The particular problem involved in cost accounting or transporta- 
tion cost finding is somewhat different than the ordinary accounting which 
aims only at showing working results of a business as a whole or some- 
times of each separate department of a business. 

Manufacturing cost accounting or transportation cost finding is 
the tracing or following the conversion of material used, productive 
labor, and overhead expenses into an equivalent value of a completed 
product or transportation service.® 

Because cost accounting or transportation cost finding is in the main 
a search for detailed information, it follows that the most convenient and 
suitable methods will be found to vary in almost each individual case. 
However, the same general principles are involved in determining the 
cost of manufacturing a product or the cost of transporting a shipment 
from origin to destination. 

The comparison set forth below is not for the purpose of explaining 
the manufacturing costs of a paper manufacturing company or the 
transportation costs of a motor carrier, but instead to show that the 
theory behind each method is the same and the difference lies only in 
the purpose for which the costs are to be used. 

In many respects, the procedure for determining costs for motor 
carriers is much simpler than that used for obtaining manufacturing 
costs, for the distribution of expenses to the various departments of a 
manufacturing concern may become very involved in a large plant 
where many general departments are maintained, while the distribution 
of expenses to the motor carrier services is a simple process if the ac- 
counts are kept according to the Interstate Commerce Commission Uni- 
form System of Accounts. In other respects, the problem is much more 
complex, for in most instances the manufacturing concern does not have 
such voluminous units of output as does the motor carrier, at least not 
in each department. The manufacturing concern must distribute the 
expenses in each department to the various classes of products upon 
which work is performed in that department. This is usually limited 
to a few classes of products and many of the departmental expenses are 
directly assignable to the products. On the other hand, the motor 
carrier must distribute the expenses in each transportation service to 
those weight groups that receive such services, for which costs are needed. 
This requires a very wide distribution of expenses with a small portion 
of these expenses assignable directly to each class of shipment. The 
costs must first be assigned to the element of service and then apportioned 





8 Service in this instance refers to the complete operation of handling the ship- 
ment from origin to destination. In other instances service is used in referring to 
one particular part of the complete operation, i.e., the pickup and delivery portion 
of the operation is called pickup and delivery service, the line-haul portion of the 
operation is called line-haul service, etc. 
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to the shipments by weight brackets on the basis of engineering or time 
studies. However, in each case the problem is the same and if the 
correct approach is taken in distributing the expenses to the units of 
output, there is no reason to believe that motor carrier costs cannot be 
just as correct as manufacturing costs. 


Departmentalization: 


One of the most important factors in accurate cost accounting is to 
initially charge as many items of expense as possible to their final resting 
place in the account. A well regulated cost system will consequently 
require that the industrial plant be organized properly. It is for this 
reason that the manufacturing plant is separated into the various divi- 
sions of activity commonly called departments,® thus making it possible 
to follow the product through each stage of processing, from the original 
material used to the finished product ready for delivery to the pur- 
chaser. 

The manufacturing concern is in the business of manufacturing a 
commodity to be sold to the public while the motor carrier is performing 
aservice which is sold to the public. Therefore, the various departments 
involved in the completion of the manufactured product are comparable 
to the transportation services performed in transporting the freight from 
origin to destination. For example, a paper manufacturing company 
might be divided into eight different departments as follows: 


Baking mill 

. Groundwood mill 

. Sulphite mill 

. Paper mill 

. Steam plant 

. Acid plant 

7. Wood and coal yards 
8. Store room 


> Or CODD 


These departments come under two general classifications, (1) producing 
departments, and (2) general departments. Departments 1 to 4, 
inclusive, are producing departments, for they are divisions of activity 
in which the various processes of manufacture are performed directly on 
the material. The baking mill bakes the pulpwood logs, the groundwood 
mill makes the groundwood pulp, the sulphite mill makes the sulphite 
pulp, and the paper mill converts the pulp into paper. Departments 4 
to 8, inclusive, are general departments, for they are not directly engaged 
in the manufacture of the product, but instead they render services for 
the benefit of the producing departments. The general departments 
are sometimes defined as those departments which incur overhead ex- 
penses of like nature. 

The motor carrier by nature of its divisions of activity may be divided 
into four producing departments (herein called operating transporta- 





9A department is a division of activity and is not necessarily limited to four 
walls or even to one location. It provides a means for the correct distribution of 
overhead and its application to the product or in case of a motor carrier, to the 
transportation service. 
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tion services) and one general department (herein called general trans- 
portation services) as follows: 


Operating Transportation Services 


1. Pickup and delivery service 
2. Platform handling service 

3. Billing and collecting service 
4. Line-haul service 


General Transportation Services 
1. Equipment maintenance 


These services, like the departments of the manufacturing concern, are 
divisions of activity which make it possible to follow the shipment from 
origin to destination and to accumulate the costs for each different 
activity separately. This procedure provides a method whereby the 
average cost for transporting any particular class of shipments can be 
ascertained by adding together the costs for each operating service per- 
formed on these shipments. 

The pickup and delivery service includes all expenses incurred in 
picking up freight from shippers or connecting carriers and delivering 
freight to consignees or connecting carriers. Pickup and delivery service 
could be considered two services, for the shipment is ordinarily picked 
up in one city and delivered in another city..° However, the expenses 
for pickup service and delivery service are so closely related and inter- 
woven that it would be impracticable to try and separate them. The 
same equipment and the same employees may perform both services on 
the same trip, thus the same elements of expense are present in both 
operations. Furthermore, there is no reason to believe that there is any 
significant difference between the cost of picking up or delivering a homo- 
geneous shipment. 

The platform service includes all the expense incurred in connection 
with the handling of freight at the carrier’s platform. 

The billing and collecting service might also be thought of as two 
services. However, the purpose of this division is to accumulate those 
expenses which are not only directly related to the number of freight 
bills issued, but are also relatively uniform per bill. Therefore, even 
though the actual work involved in billing a shipment and in collecting 
the charges thereon may be somewhat different, the distribution of the 
expense is on a per-shipment basis, so there is no point in separating 
them into two services. 

Line-haul service includes all the expense incurred in transporting 
the freight between cities, towns and rural points, or at intermediate 
points along the route. 

Equipment maintenance includes all shop and garage expense in- 
curred in repairing and servicing the revenue equipment. 


10Some shipments may be picked up and delivered in the same city. These 
are commonly called local service traffic and, for cost purposes, the expenses incurred 
on this traffic are included in the pickup and delivery service. 
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Types of cost: 


If the plant is properly departmentalized there are only two general 
groups of costs to deal with: (1) general overhead costs, and (2) pro- 
duction or transportation service costs. The first group is made up of 
expenses which are incurred for the business as a whole and include items 
of expense which cannot be directly assigned to any particular producing 
department or transportation service or perhaps cannot be assigned to 
any department at all, while the second group is made up of expenses 
which are incurred either directly or indirectly for the producing de- 
partments or transportation services. 

The direct expenses for a manufacturing concern include all direct 
expenditures on the product manufactured and are made up principally 
of direct labor and direct materials. All other manufacturing or de- 
partmental expenses, such as indirect labor, manufacturing supplies, 
depreciation, repairs, insurance, taxes, light, heat, power, etc. form a 
single group of indirect expenses or factory overhead which must be 
pro rated to departments or products on a fair basis. Similarly, the 
direct expenses for a transportation company includes all direct ex- 
penses on the transportation service performed and is made up princi- 
pally of direct labor and direct equipment expenses. All other trans- 
portation expenses which can be assigned to the service but cannot be 
assigned directly to each element of service may be called indirect 
transportation service expenses. For example, the dispatcher’s compen- 
sation for dispatching pickup and delivery trucks can be assigned to 
pickup and delivery service but cannot be directly apportioned among 
the shipments picked up and delivered, but instead must be apportioned 
on some reasonable basis and is, therefore, considered indirect labor.™ 


Cost units: 


The determination of the cost of manufacturing various products 
requires that all expenses be distributed to the products either directly 
or indirectly. This means that the portion of general overhead expense 
which is assignable to departments must be distributed among the de- 
partments, where it becomes a part of the indirect departmental cost; 
the general department’s expense must be distributed to the producing 
departments, where it may become a part of either the direct or indirect 
producing department cost; and the expenses within each producing de- 
partment must be distributed to each different product that is being 
worked on in that department to determine the cost of manufacturing 
each particular kind of product. All of the remaining expense, i.c., that 
portion of general overhead which is not assignable to departments, is 
given separate consideration in determining the selling price of the 
product. 

Likewise, the determination of transportation costs for use in making 
rates requires that all expenses be distributed to the various weight 
shipments handled by the carrier. This means that general overhead ex- 
pense must be distributed to the transportation services where it becomes 


11 The distribution of dispatcher’s compensation to shipments ey follows 
e 


that of the pickup and delivery employee’s wages or hours over whom 


ee exerts 
supervision. 
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a part of the indirect transportation service cost; the equipment main- 
tenance (or general transportation service) expense must be distributed 
to the transportation services where it may become a part of either the 
direct or indirect operating transportation service costs; and the ex. 
penses within each operating transportation service must be distributed 
to shipments of given weight brackets which receive that particular 
service in order to ascertain the total cost of the various services per- 
formed upon shipments of different weights. 

The only difference in the above-described procedure for distribut- 
ing manufacturing costs and transportation costs, is that a certain por- 
tion of general overhead is not assigned to the departments by the manu- 
facturing concern, while all transportation overhead is usually assigned. 
to transportation services. The reason for this departure from the 
manufacturing cost procedure is explained later. 

The distribution of the direct departmental or manufacturing costs 
presents no problem for they are visibly traceable to a given department 
or class of product without the need of difficult studies or allocations. 
On the other hand, the indirect costs must be apportioned to the depart- 
ments and products on some reasonable basis.!* The basis used must be 
on some factor (cost unit) that is a common and fairly uniform one to 
all departments or products to which the rate is applied. Since fune- 
tions performed within the departments and even upon products them- 
selves are varied, it is obviously impossible to arrive at a common base 
for all departments or even on the units of products in a single depart- 
ment. It is, therefore, necessary to use several different cost units. The 
cost units that have been developed for manufacturing concerns which 
are most commonly used are as follows: 


. Direct material cost 
. Direct labor cost 

. Total prime cost 

. Direct labor hours 

. Machine hours 

. Blanket rates 


D> oe cote 


The direct transportation costs can be assigned directly to the 
services or element of service, but the overhead and indirect costs must 
be distributed between the services and elements of service by use of a 
cost unit. The cost units commonly used in distributing motor carrier 
costs are shown below: 


. Vehicle miles 

. Vehicle hours 

Man hours 
Hundredweights 

. Hundredweight miles 
. Shipments 


> on 2 DO 





12 Direct and indirect costs should not be confused with constant and out-of- 
pocket costs for each one may have an element of both constant and out-of-pocket 
costs. 
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A different cost unit may be used for each department or transportation 
service or several cost units may be used for each, depending upon how 
many different cost units to which the various indirect and overhead ex- 
penses are related. At any rate, regardless of what cost unit or how 
many different cost units are used in distributing expenses, the same 
general principles apply to both manufacturing costs and transportation 
costs. 


Distribution of expenses: 


The distribution of expenses does not necessarily follow in the order 
as shown hereinbelow. In fact, the distribution of indirect and over- 
head expenses is so intermingled with the distribution of direct ex- 
penses that it would be difficult to explain each group of expenses, i.e., 
general overhead, indirect and direct, in the order in which they are 
distributed in actual practice. Indirect expense distribution may de- 
pend upon the distribution of certain direct expenses, and general over- 
head expense distribution may depend to some extent on the distribution 
of indirect expenses. However, the ultimate aim is to distribute over- 
head costs to all departments; general department costs to the producing 
departments ; and the producing department costs in turn to the classes 
of products being manufactured, or in case of the transportation com- 
pany to the various types of shipments handled. Therefore, the expla- 
nation of the distribution of expenses is shown in that order. 


A. General overhead expense: 


The distribution of general overhead costs requires an analysis of 
the expenses that are included in that group, for they must be separated 
between those expenses which can be apportioned to the producing de- 
partments and those that must be assigned to some other cost center.!® 

The manufacturing concern may separate the general overhead ex- 
pense into various groups as follows: 


1. General administrative supervision over all activities of the 
business : 


(a) Purchasing 
(b) Production 
(c) Selling 
(d) Financing 
(e) Accounting and statistics 
2. Financing, credits, collection 
3. Legal and corporate expense 
4. General office expense—telephone, telegraph, stationery, postage, 
ete. 
5. Accounting—cost and general 


The purpose of this separation is to regroup these expenses so that 
that portion of overhead expense which is incurred for the departments 





18 Those cost units to which are charged overhead items that are not directly 
omy owe to producing departments are known as overhead cost centers. Under 
this head are included such items as administrative expenses, sales expenses, etc. 
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can be apportioned to them. For example, the administrative super- 
vision expense would first be distributed among the functions with which 
the general management is concerned, including production. Then pos- 
sibly a portion of the general office expense would be assigned to pro- 
duction, sales, ete. After the production portion of all the general over- 
head expenses is accumulated, it is then distributed to the producing 
department where it becomes a part of the indirect production expenses 
of that department to be assigned to the products on some reasonable 
basis. The sales portion of general overhead expenses becomes a part 
of the total sales expense, etc. 

That portion of overhead expense which is not incurred for some 
producing department is assigned to overhead cost centers and may be 
classified as of two kinds: 


1. Costs incurred for the general or service departments. 
2. Similar expenses that are incurred, not under a common admin- 
istrative control, but from which a common service emerges. 


Those costs incurred for the general departments are ultimately dis- 
tributed to the products, for they are assigned to the producing depart- 
ments along with all other general department expense, thus becoming a 
part of the producing department’s indirect expense. On the other hand, 
those expenses which cannot be assigned to any department are classed 
as marketing expenses and are assigned to the products on the basis of 
what it costs to market or sell each separate product. 

It is the distribution of this latter expense which differs materially 
from motor carrier costs. The general overhead portion of motor car- 
rier expenses which cannot be assigned directly to departments is usually 
a small portion of the total expenses. Therefore, to separate it into 
various groups would be a refinement which would have little effect or 
value on the ultimate result. For this reason the general overhead ex- 
penses of motor carriers are distributed among the operating services 
on a dollar basis,'* thus providing a fully distributed cost for each service. 


B. Distribution of departmental or transportation service expenses: 


The departmental or transportation service expenses can be classi- 
fied into three general headings: (1) direct materials cost; (2) direct 
labor cost; and (3) department overhead. The materials that are used 
directly in producing the product or the transportation service to the ex- 
tent that they can be definitely measured and charged to specific cost 
units—are called direct materials. Similarly, the wages of those em- 
ployees working directly on the product or on a unit of transportation 
service—to the extent that they can be definitely measured and charged 
to the particular unit—are direct labor costs. The expenses which are 
incurred for the department as a whole and must be spread over the 
cost units involved on some reasonable basis are department overhead 
costs. This latter expense is sometimes called indirect costs, on costs, 


_ 14Dollar basis as used herein means that the general overhead expenses are 
distributed among the transportation services on a pro rata basis of the direct service 
expenses. 
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manufacturing overhead or burden. For the purpose of this text the de- 
partment overhead expenses will be called indirect costs. They include 
expenses which are directly assignable to the department, such as a fore- 
man’s wages whose duties do not go beyond the particular department 
to which he is assigned, and that portion of general overhead expenses 
which can be distributed among the various departments. This latter 
expense must first be distributed to the departments before the total 
departmental expense can be ascertained. 


(1) Distribution of general departments and equipment maintenance 
expense: 


As stated before, the general departments render services for the 
benefit of the producing departments. Therefore, the general department 
expenses are a part of each producing department expense to the extent 
of the service rendered each department. For this reason, the general 
department costs should be distributed among the several producing de- 
partments for which it performs services. For example, the steam plant 
of the paper manufacturing company furnishes steam for sulphite pulp 
and finished paper; therefore, the expense of the steam plant must be 
apportioned between the sulphite mill and the paper mill. This means 
that the cost (including depreciation and other fixed charges) of operat- 
ing the steam plant must be distributed between these two producing de- 
departments in proportion to their share of the service. The ratio may 
be determined by the engineer on the basis of his records or on any other 
method that would provide a reasonably accurate basis. The method 
used for making this distribution may depend upon the purpose for which 
the costs are to be used. The two methods most commonly used are as 
follows : 


1. A fixed charge to cover the capacity to serve. 
2. A supplementary charge to cover the service actually rendered. 


The purpose of the first method is to recover the fixed overhead charges 
involved in standing ready to furnish the service, such as depreciation 
(except on production basis) insurance, interest, ete. This corresponds 
to the minimum bill for electric light service even though the actual cost 
of the electricity used is far less than the minimum charge. 

The second method is designed to cover the current or variable costs 
necessitated because of the service actually rendered—the ‘‘out-of- 
pocket’’ costs as the term is popularly understood. 

The same general procedure as described for the manufacturing 
company is followed in distributing motor carrier costs. The equipment 
maintenance expense pertains to both the pickup and delivery service 
and the line-haul service. The costs, including depreciation, taxes, in- 
surance, etc., must be distributed between these two services. The first 
method as described above is usually used in assigning equipment main- 
tenance expenses to the motor carrier services, for the motor carrier costs 
must be based on the fully distributed costs which include both the con- 
stant and out-of-pocket costs. 
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(2) Distribution of production expense: 


Production costs are assigned to each class of product or type of 
shipment, as the case may be, for the object of allocating these expenses 
is to ascertain a separate cost of such classes of output as might be 
the object of special price or rate policies. There would be no real pur. 
pose served by separating the costs to every item of output, for even the 
direct costs of particular bits of business vary as a result of accident, 
weather, or irregularities which cannot be controlled, until two mann. 
factured products of identical pattern, or two identical shipments moved 
between the same two points on the same truck trip, may have cost very 
different amounts. 

Costs within each production department or transportation service 
are made up of direct and indirect costs. The direct costs as the name 
indicates, are assigned directly to the class of output for which they were 
incurred, but the indirect or overhead costs must be apportioned by use 
of some cost unit that is common and uniform to each class of product 
or weight group of shipments within the department. Different cost 
units may be used for various types of indirect expenses, or the same 
cost unit may be used for all indirect expenses within a department, de- 
pending upon which cost unit the expenses are related to. 


Conclusion: 


A good cost system embraces accounting principles, economic 
theories, statistical apportionments and engineering studies. For this 
reason, the same principles and theories are applicable in developing 
manufacturing costs and transportation costs as illustrated in the com- 
parison set forth hereinabove. 

The economist is concerned chiefly with the effect of costs on prices 
under natural competitive conditions, or with estimating monopoly profits 
as an excess over the earnings that competition would normally bring, 
or with establishing a fair level of prices and earnings in public service 
industries. Each of these deals with the long range concept of costs. 

The cost accountant is charged with the responsibility of ascertain- 
ing the efficiency or inefficiency of particular departments of the plant 
or of the plant as a whole. To this extent the accounting approach which 
goes to the short period concept of cost finding or cost control may differ 
from the economic approach. However, the cost accountant is also con- 
cerned with the cost of manufacturing each type of product in order to 
guide the management in its price policies, selling campaigns, and pro- 
duction schedules. It is this latter type of manufacturing cost finding 
which is similar to transportation cost finding. The accountant and the 
economist are not out of harmony in the approach to cost finding so far 
as their aims and purposes coincide. 





15 The classes of output in the producing departments refer to the different 
gene of products or groups of shipments and not individual parts of the group. 
or example, the units of output in the paper mill might be newsprint, stationery, 
wrapping paper, etc., and not the individual reams of paper within each group, and 
the units of output for a motor carrier are the various weight groups of shipments 
such as 0-499 pounds, 500-999 pounds, etc., and not the individual shipments within 
the weight group. 














A Federal Workmen’s Compensation Act? 
By C. A. MitLER 
Vice President and General Counsel 
The American Short Line Railroad Association 
l 
INTRODUCTORY STATEMENT 


The writer, in his official capacity, was requested to prepare a re- 
port and make recommendations regarding a Federal workmen’s com- 
pensation act. At the request of the Executive Secretary, this ‘‘study’’ 
has been revised for publication in the JourNaL. While the study is 
entirely factual, such statements as are herein contained represent the 
views of the writer, and are not necessarily the views of The American 
Short Line Railroad Association, which has taken no action on the 
subject. 

Attempt has been made to prepare a study, in narrative form, which 
would reflect the development of the subject to the present time, because, 
as Mr. Justice Holmes said, ‘‘a page of history is worth a volume of 
logic.’’ Following the philosophy of Bellamy, it is only by looking 
backward that we may evaluate the future. 


iT 
Summary of Facts Developed 


Based upon what is developed in this study, the following conclu- 
sions seem to be justified : 

1. Congress has the constitutional authority to enact a workmen’s 
compensation law applicable to railroad employees. 

2. Workmen’s compensation laws are sound in principle, and have 
been enacted in each of the forty-eight states and in eight Canadian 
provinces. The Congress has enacted workmen’s compensation laws ap- 
plicable in the District of Columbia, to Federal employees, and to long- 
shoremen and harbor workers. 

3. Workmen’s compensation laws are in the interest of railroad 
employees, and a proposal for a Federal Workmen’s Compensation Law 
applicable to railroad employees would be supported by most of the 
railway labor organizations. Such a proposal would, however, be op- 
posed by the BRT and by the seamen’s organizations if such proposal 
were made as a substitute for the Federal Employers’ Liability Act. 

4. A Federal Workmen’s Compensation Law applicable to railroad 
employees would require a pay-roll tax of at least 3 per cent, and pro- 
gressive ‘‘liberalization’’ would probably require a pay-roll tax of 6 
per cent. 

5. There are now no known facts upon which to base a conclusion 
as to what a Federal Workmen’s Compensation Law would cost the 
railroads as compared with their costs for employee injuries and deaths 
under the Federal Employers’ Liability Act and the state workmen’s 
compensation laws. 


—293— 
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LT} 
The Principles of Employer Liability 
1. The Common-Law Liability of an Employer 


At common law an employer was under the duty to protect an em- 
ployee from injury while he was engaged in the performance of the 
operations of his job. At the same time, the employee assumed the nor- 
mal risks inherent in the line of work he engaged to perform. In order 
to protect the employee from the hazards of his work, the employer was 
required to provide a safe place in which to work, keep the work area 
in reasonable repair for normal use, and make inspections frequently 
enough to insure that proper working conditions were being maintained. 
The employer was required to provide safe tools and appliances for the 
employee to use. The employer had the duty to warn of danger, when 
he knew or discovered it, and to formulate, display, and enforce such 
rules and regulations as would afford employees obeying them a reason- 
able degree of protection while in the performance of their duties. The 
employer was also under the obligation to use reasonable care in the 
selection of competent fellow servants and to select them in numbers 
sufficient to insure the safe performance of all assigned tasks. These 
duties, being the sole responsibility of the employer, could not ordi- 
narily be delegated to another.' 

At common law, the liability of employers arises only where it can 
be shown that their negligence was the proximate cause of the injury or 
disability sustained by their employees. Thus, at common law, where 
an employer fails to take the foregoing described precautions, he has 
not acted as a reasonable and prudent man would have done under simi- 
lar circumstances and would be considered negligent in exercising his 
duty toward his employees. 

Under the common law, injuries and fatalities could not be compen- 
sated through the courts unless it could be proved that the employer 
was negligent. 


2. The Basis of the Federal Employers’ Liability Act 


The basis of any action under the Federal Employers’ Liability 
Act ? is negligence on the part of the railroad, so that there is no liability 
unless and until negligence is proved to the satisfaction of the jury.® 


3. The Principles of Workmen’s Compensation Laws 


Workmen’s compensation laws differ from the Federal Employers’ 
Liability Act in that the theory of a workmen’s compensation law is that 
an employee is insured against the results of an injury received in the 
course of his employment, without reference to his contributory negli- 
gence, and without reference to common law liability. 





1Clark, The Legal Liability of Employers for Injuries to Their Employees, in 
the United States, BLS (Bureau of Labor Statistics) Bulletin 74, 3-19. 
2U. S. C., Title 45, Sections 51-60. 
3 Urie v. Thompson, 337 U. S. 163. 
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Workman’s compensation laws, being designed to give an injured 
worker prompt medical care and a reasonable part of the wages lost, 
at the expense of the employer, and to provide his dependents with 
reasonable sustenance during the loss of normal, expected wages, most 
of them cover the following fundamental points: 

1. Provide certain, prompt and reasonable compensation to victims 
of work accidents and their dependents; 

2. Free the courts from delay, cost, and the work load of mass 
personal injury litigation ; 

3. Relieve public and private charities of the financial drain caused 
by uncompensated industrial accidents ; 

4. Eliminate economic waste in payment of fees to lawyers and 
witnesses, and save the time ordinarily consumed by court trials and 
appeals ; 

5. Supplant concealment of fault in accidents by a frank study of 
causes, diminishing preventable accidents and reducing cost and suffering. 


4. The Federal Employers’ Liability Acts 


For many years the remedies for personal injuries of railroad em- 
ployees engaged in interstate commerce were governed by the negligence 
laws of the various States. Congress, recognizing the difficulties under 
which railroad employees engaged in interstate commerce labored in ob- 
taining redress for injuries, enacted the original Employers’ Liability 
Act of June 11, 1906.4 This Act abolished the ‘‘fellow servant’’ rule 
and modified the ‘‘contributory negligence’’ rule. That law, by its 
terms, was applicable to all employees of railroads engaged in interstate 
commerce, without regard to whether or not the particular employee, 
at the time of injury, was engaged in interstate commerce. The law 
was held unconstitutional in Employers’ Liability Act Cases,® because, 
in the view of the Supreme Court of the United States, it transgressed 
upon powers reserved to the several States. 

President Theodore Roosevelt, in a special message to the Congress, 
on January 31, 1908,® said: 


‘‘The Supreme Court has decided the employers’ liability law 
to be unconstitutional because its terms apply to employees engaged 
wholly in intrastate commerce as well as to employees engaged in 
interstate commerce. By a substantial majority the Court holds 
that the Congress had power to deal with, the question insofar as 
interstate commerce is concerned. 

‘As regards the employers’ liability law, I advocate its im- 
mediate re-enactment, limiting its scope so that it shall apply only 
to the class of cases as to which the Court says it can constitutionally 
apply, but strengthening its provisions within this scope. Inter- 
state employment being thus covered by an adequate national law, 
the field of intrastate employment will be left to the action of the 


434 Stat. 232. 
5207 U. S. 463. 
6 42 Cong. Rec. 1372. 
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several States. With this clear definition of responsibility the 
States will undoubtedly give to the performance of their duty 
within their field the consideration the importance of the subject 
demands.”’ 


Congress, accepting the recommendations of the President, re- 
enacted the Federal Employers’ Liability Act on April 22, 19087 and 
corrected the defect in the earlier law by expressly limiting its appli- 
cation to interstate railroad employees who, at the time of injury, were 
engaged in the interstate commerce business of the railroad. That law 
was amended by the Acts of April 5, 1910® and March 3, 1911,° and, 
again on August 11, 1939.1° 

Under the Act of April 22, 1908 it was generally supposed that the 
several States held concurrent jurisdiction with the Federal Govern- 
ment in applying the provisions of the law. Following a number of 
jurisdictional disputes in the courts, Congress clarified this aspect of 
the law by the amendment of April 5, 19101! which specified that the 
State courts would be vested with such concurrent jurisdiction. 

The constitutionality of the Act of April 22, 1908 was sustained 
in Second Employers’ Liability Cases.'12 With respect to the power of 
Congress, the Court, at page 55, said: ‘ 


“*It does not admit of doubt that . . . Congress, in the assertion 
of its power over interstate commerce, may regulate the relations of 
common carriers by railroad and their employes, while both are en- 
gaged in such commerce, subject always to the limitations prescribed 
in the Constitution, and to the qualification that the petitions in 
which those relations are regulated must have a real or substantial 
connection with the interstate commerce in which the carriers and 
their employes are engaged.’’ 


Iv 


History of Past Efforts to Obtain a Federal Workmen’s 
Compensation Law 


It has been well said by Mr. Justice Holmes that ‘‘The life of the 
law has not been logic: it has been experience.’’ Therefore, any con- 
sideration of this subject should include a study of past efforts to obtain 
a Federal workmen’s compensation law. 

Two years after the Federal Employers’ Liability Act of April 22, 
1908 was passed, Congress created an ‘‘Employer’s Liability and Work- 
men’s Compensation Commission,’’ under the chairmanship of Senator 
Sutherland, and instructed it to study the whole problem of liberalizing 
statutory remedies for injured railroad employees. This commission 





735 Stat. 65. 

8 36 Stat. 291. 
® 36 Stat. 1167. 
10 53 Stat. 1404. 
11 36 Stat. 291. 
12 223 U. S. 1. 
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has since been known as the ‘‘Sutherland Commission.’’ Early in its 
study the Sutherland Commission became convinced that the Federal 
Employers’ Liability Act did not offer the caliber of relief to which in- 
jured railroad employees (as covered by the law) were entitled, espe- 
cially since the principles of workmen’s compensation, as being studied 
by other States and commissions, offered a more equitable system of com- 
pensation for occupational injuries. The Sutherland Commission, there- 
fore, directed its efforts primarily toward the possibility of developing 
an acceptable workmen’s compensation law applicable to railroad em- 
ployees.?® 

Among those who appeared before the Sutherland Commission in 
favor of a workmen’s compensation law for interstate railroad employees 
was Mr. Miles M. Dawson, a New York attorney and consulting actuary, 
who had made studies abroad for the Russell Sage Foundation, and who 
later made studies for the U. S. Bureau of Labor Statistics on the sub- 
ject of costs of employers’ liability and workmen’s compensation in 
foreign and American governments.’ Mr. Dawson asserted *— 


‘‘Upon no theory can workmen’s compensation ever be justified 
except upon the economic theory that the cost of all industrial acci- 
dents should enter into the price of the products and be paid by 
the consumers of the product, or into the price of the services and 
be paid by the consumers of the service.’’ 


The Sutherland Commission recommended a bill to provide an ex- 
elusive remedy and compensation for accidental injuries resulting in 
disability or death to employees of common carriers by railroad engaged 
in interstate or foreign commerce, or in the District of Columbia. The 
bill worked out in detail a compensation for such injuries or death. Com- 
pensation was to be made in the form of annual payments for a number 
of years or for life. The fees to be paid to attorneys were to be speci- 
fically limited. The remedies were to be exclusive of any other remedies. 

President Taft submitted the report of the Sutherland Commission 
to the Congress on February 20, 1912, saying: 1* 


‘*T sincerely hope that this Act will pass. I deem it one of the 
great steps of progress toward a satisfactory solution of an im- 
portant phase of the controversies between employer and employees, 
that has been proposed within the last two or three decades. The 
old rules of liability under the common law were adapted to a differ- 
ent age and condition and were evidently drawn by men imbued 
with the importance of preserving the employers from burdensome 
or unjust liability. It was treated as a personal matter of each 





18 The Report of the Sutherland Commission is entitled “Report of the Employ- 
ers’ Liability and Workmen’s Compensation Commission.” It is in two volumes. It 
was published as Senate Document 338-62nd Congress, 2nd Session. It is herein re- 
ferred to as the Sutherland Commission Report. 

14BLS Bulletin No. 90. 

15 Sutherland Commission Report i, 68. 

16 Sutherland Commission Report i, 7. 
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employee, and the employer and the employee were put on a level of 
dealing, which, however it may have been in the past, certainly 
creates injustice to the employee under the present conditions.’’ 


The bill recommended by the Sutherland Commission was passed 
by the Senate and by the House, but in different language. It was then 
sent to Conference Committee so as to iron out the differences between 
the bill as passed by the Senate and as passed by the House. However, 
the bill never came out of Conference Committee because representatives 
of the railway labor unions could not agree on acceptable terms. 

The causes of the disagreement among the railway labor unions 
which resulted in the defeat of the Sutherland Bill are important. A 
number of young totally-disabled railroad employees had studied law 
and become members of the bar. Because of their railroad experience 
they gravitated to cases involving injured railroad employees. By re- 
maining members of the railway labor organizations they frequently 
were selected as delegates to the annual conventions of those organiza- 
tions. In those conventions, when questions about Federal workmen’s 
compensation laws were discussed, they would lead the attempt to defeat 
such proposals, and they exercised a very considerable amount of in- 
fluence.17 

These personal injury case lawyers, by obtaining occasional awards 
of substantial amounts of damage, were able to convince the railroad 
employees that the Federal Employers’ Liability Act was superior to any 
Federal workmen’s compensation law. Of course, the employees were 
not informed of the large number of cases in which no awards were ob- 
tained, or of the fact that in most cases of accident negligence of the 
railroad could not be shown. However, the employees preferred to 
gamble with damage suits rather than with the benefits of a Federal 
workmen’s compensation law.!® 

Litigation involving the question whether a particular employee 
was, at the time of injury, engaged in interstate commerce, was enor- 
mous, particularly in view of the fact that both Federal and State courts 
could make the determinations. The problem of jurisdictional conflicts 
was reviewed in 1917 by Professor Willard C. Fisher of New York Uni- 
versity, who suggested that a Federal workmen’s compensation law, giv- 
ing concurrent jurisdiction to the several States, might be a solution, 
although he favored complete coverage for all interstate commerce em- 
ployees under a Federal workmen’s compensation law to be administered 
exclusively by the Federal government.!® 

On October 22-23, 1917, the Committee on Jurisdictional Conflicts 
of the International Association of Industrial Accident Boards and Com- 


17 BLS Bulletin 432, pp. 42-44. 

18 See, Loree, Railway Employees Face Workmen's Compensation, 23 American 
Labor Legislation Review 110, and Clark, Workmen’s Compensation and the Rail- 
roads: A Hesitating Revolution, 61 Journal of Political Economy, 808; Clark, Em- 
fog Engaged in Interstate and Foreign Commerce, 9 Monthly Labor Review, 





19 Fisher, Some Defects and Suggested Changes in Workmen's Compensation 
Laws, Proceedings of the Conference on Socia! Insurance, Bulletin No. 212, p. 369. 











—_—_ 


missi¢ 
nizati 
pose 

woulc 
gagec 
differ 
work 
oppo 
Act ¢ 
sue fi 
the b 
injur 
Color 
Advi 
for a 
the o 
also 

how 

unde 
not ¢ 
wher 


exist 
empl 
prov 
emp!) 
cove! 
curr 
thei 
cove’ 


ting 
fact 
unfa 
pens 
rail 
The: 
miss 
vise 
of tl 
He « 
wha 
that 
able 


—— 


BLS 











JANUARY, 1951 299 





missions met with representatives of the railroads, the railway labor orga- 
nizations, and the American Electric Railway Association for the pur- 
pose of determining the kind of a workmen’s compensation law that 
would be most acceptable to the employees of carriers by railroads en- 
gaged in interstate commerce. As was to be expected, considerable 
differences of opinion arose, particularly over the suggestion to draft a 
workmen’s compensation law for operating employees. There was also 
opposition with respect to amending the Federal Employers’ Liability 
Act of 1908 so as to give the operating employees the right to elect to 
sue for negligence under the Federal Employers’ Liability Act or accept 
the benefits of the workmen’s compensation laws of the State where the 
injury occurred. Among those dissatisfied with the suggestion was 
Colonel Alfred P. Thom, General Counsel for the Railway Executives’ 
Advisory Committee. However, it was decided to draft two bills, one 
for an amendment of the Federal Employers’ Liability Act of 1908, and 
the other a separate act to accomplish the same general result. It was 
also decided to gather additional information so as to determine just 
how many railway employees had no remedies for their injuries either 
under the Federal Employers’ Liability Act because the employer was 
not at fault, or under the workmen’s compensation laws of the State 
where the injury ocecurred.”° 

Later, in 1918, it was revealed that a ‘‘gentlemen’s agreement’’ 
existed between an important railroad and its employees whereby the 
employees agreed not to sue for damages in cases where the possibility of 
proving negligence was admitted, the railroad agreeing that the injured 
employee would be paid compensation on the same basis as if he were 
covered by the compensation laws of the State in which the injury oc- 
curred. At that time less than half of the States granted benefits under 
their workmen’s compensation laws sufficient to do little more than 
cover the total cost of hospital and surgical treatments.*! 

Jurisdictional conflicts were not the sole factors in influencing opera- 
ting employees against workmen’s compensation legislation. Two other 
factors were admittedly consequential. The first of these was the general 
unfamiliarity of the employees with the principles of workmen’s com- 
pensation. The second was the vested interest of the lawyers for the 
railway labor organizations in the continuation of the liability system. 
These factors were stressed by a former member of the Sutherland Com- 
mission, then editor of The Railroad Trainman, in 1919, when he ad- 
vised the delegates to the Convention of Compensation Administrators 
of the attitude of the trainmen’s unions toward workmen’s compensation. 
He expressed the view that the operating employees did not understand 
what they were asking for when the Sutherland Bill was proposed, and 
that they were easily influenced by their lawyers who presented a reason- 
able case against compensation loss.” 





205 Monthly Labor Review 152-157. aed ‘ ; 

21 Pillsbury, Conflict Between Federal and State Jurisdiction in Accident Cases, 
BLS Bulletin No. 248, pp. 229-231 Apis 

22 Cease, Attitude of Railroad Transportation Organizations Toward Federal 
Compensation, 9 Monthly Labor Review, 311. 
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The following were among the arguments used to defeat the Suther- 
land Bill: 

1. The employees were denied the right to sue the employer, even 
when the employer was actually at fault, in lieu of being guaranteed a 
stated sum for each injury, regardless of who was at fault. The lawyers 
suggested that if the bill be passed, it should be made elective and not 
compulsory. In that event the employee could then choose his remedy 
after the injury, so that in cases of negligence the lawyers would still 
be able to prosecute liability cases. 

2. The compensation rate was based upon the normal daily wage 
instead of the monthly wage which was higher because it included over- 
time. 

3. The accurate determination of wage loss in permanent partial 
disability is virtually impossible, and it would, therefore, be an injustice 
to delegate authority to any agency to fix payments based upon an ob- 
servation of what a man might earn in another employment. 

4. Men receiving compensation might be forced to work during 
strikes or lose their benefits. 

5. The small fixed amounts for permanent partial disability were 
insignificant when compared with the substantial amounts awarded by 
juries in actions under the Federal Employers’ Liability Act. 

6. At the expiration of compensation benefits, the employee would 
be worse off than before. 

The position of the transportation organizations (operating em- 
ployees) toward workmen’s compensation legislation ranged from open 
and determined opposition to any form of Federal workmen’s compen- 
sation, which was the position of the BRT, to that of apparent indiffer- 
ence, which was the position of the ORC and BLFE, to general support 
of the Sutherland Bill by the BLE. 

Today, the BLE apparently favors a Federal Workmen’s Compensa- 
tion Law. The ORC favors an elective Federal Workmen’s Compensa- 
tion Law but not a compulsory one. The BRT is apparently still op- 
posed to any such law. The BLFE now apparently looks with favor 
on a Federal workmen’s compensation law.”8 

In 1920, one workmen’s compensation law administrator said : ** 


‘‘The Federal (Employers’ Liability) Act, while admirable as 
an improved negligence statute, is, of course, wholly out of date at 
the present time, the States in their passage of workmen’s compen- 
sation acts having far exceeded the relief afforded by the Federal 
Government by this statute. The great need now is to give railroad 
employees the same protection under workmen’s compensation acts 
as employees in the more liberal States enjoy. This can be done 
either by (1) the repeal of all Federal legislation on the subject, 
leaving railroad interstate employees to the protection of State laws, 
necessarily divergent, or by (2) the enactment by Congress of a 





23 This information was obtained from sources presumed to be authoritative. 
24 French, The Trend of Workmen’s Compensation—A Glance at Compensation 
History, Past and Present, 11 Monthly Labor Review, 6. 
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uniform Federal compensation act for railroad employees in inter- 
state commerce.”’ 


Administrators of State workmen’s compensation laws, who worked 
with the problems of compensating disabled employees on a day-to-day 
basis, became much concerned about the implications of jurisdictional 
conflicts. 

In 1922, Samuel Gompers, as President of the American Federation 
of Labor, was authorized at the Annual Convention of the organization 
to establish a committee to study the status of the employer liability and 
workmen’s compensation laws with reference, among other things, to 
conflicting interpretations of State and Federal laws. That committee, 
consisting of Messrs. William Green, Frank Duffy and Matthew Woll, 
reported to the 1923 Convention of the AFofL at Portland, Oregon, 
that : 75 


‘*. . . the courts have held in construing the interstate commerce 
section of the Constitution of the United States, that persons em- 
ployed by common carriers, engaged in transporting interstate com- 
merce cannot come within the scope of or become subject to the 
operation of the State workmen’s compensation laws. 

‘*Obviously the remedy for this state of affairs is the enactment 
of a Federal Workmen’s Compensation Law applicable to those per- 
sons engaged in interstate commerce and who come wholly within 
the Federal jurisdiction. 

‘“We believe such legislation should define clearly the class of 
employers and employees who are subject thereto and should be simi- 
lar to the Ohio Workmen’s Compensation Law which the American 
Federation of Labor has officially accepted as the standard act in 
this character and kind of legislation.’’ 


During 1924 there was a conference held with railroad representa- 
tives by a joint committee from the American Association for Labor 
Legislation and the International Association of Industrial Accident 
Boards and Commissions. That conference developed the fact that the 
operating railway labor organizations were stili not in sufficient agree- 
ment to support a Federal workmen’s compensation law.2* The confer- 
ence idea was not abandoned, and at the 1925 meeting of the Compen- 
sation Administrators a motion was adopted to the effect that a committee 
of that association be appointed to confer with parties interested and 
take such steps as in its judgment might seem wise ‘‘in order to bring 
about a remedial condition for employees of railroad companies engaged 
in interstate commerce.’’ 27 

At the 1926 meeting of the Compensation Administrators, the Com- 
mittee on Compensation Legislation for Interstate Commerce Employees 
submitted a ‘‘progress report’’ revealing that opinion between railroad 





25 Report of the Proceedings of the Forty-Third Annual Convention of the 
American Federation of Labor, pp. 76-78. 

26 BLS Bulletin 432, p. 44. 

27 BLS Bulletin 406, p. 150. 
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and harbor workers was then still divided as to the desirability of a 
uniform Federal workers’ compensation law. 

The first industrial accident compensation laws were written upon 
the theory that both railroad workers and harbor workers would be in- 
cluded under State laws, since they were generally engaged in work 
presumably of a local nature, paid local taxes, owned local homes, and 
would become charges of local charities in cases where relief for disa- 
bility is denied or discontinued.2® However, in New York Central R. R. 
Co. v. Winfield,?® and Southern Pacific R. R. Co. v. Jensen,® it was held 
that neither interstate commerce workers nor maritime employees may 
come under the jurisdiction of State compensation laws if the work being 
performed at the moment of injury involved elements over which the 
Federal government has exclusive jurisdiction. In the Winfield case it 
was held that the entire subject of the liability of interstate railway car- 
riers for the death or injury of their employees while employed by them 
in interstate commerce is so completely covered by the provisions of the 
Federal Employers’ Liability Act as to prevent any award under the 
New York Workmen’s Compensation Act where an employee was injured 
or killed without fault on the part of the railway company while he was 
engaged in interstate commerce. 

The Committee on Compensation Legislation for Interstate Com- 
merce Employees, heretofore referred to, in its first ‘‘ progress report,”’ 
reviewed the many futile attempts previously made to push Federal 
workmen’s compensation bills through Congress, due to early adjust- 
ments or to irreconcilable differences between the two houses of the 
Congress, which were there referred to as the ‘‘liberal’’ Senate and the 
‘*eonservative’’ House.*! 

By 1928 the continued adamant cpposition of certain railway labor 
organizations toward a Federal workmen’s compensation law made the 
situation so discouraging that the Commissioner of the Bureau of Labor 
Statistics suggested that the International Association of Industrial Acci- 
dent Bureaus and Commissions drop the subject.** However, in 1928 
the BLFE appointed a special committee to study the problem of adopt- 
ing the principle of workmen’s compensation to injuries of trainmen. 
That committee reported that : 8 


‘‘Through adverse decisions of the courts, the present Federal 
Employers’ Liability Act has been emasculated and it now affords 
relatively little relief to our injured members. While it is true that 
in comparatively few individual instances rather large sums are 
recovered as a result of verdicts secured through the courts, the 
fact remains that in a vast number of cases no relief is afforded 
through this medium. There are a number of reasons why our mem- 
bers are unable to take advantage of the present law in this respect. 





28 BLS Bulletin 432, p. 43. 
29 244 U. S. 147. 

30 244 U. S. 208, 

81 BLS Bulletin 432, pp. 49-50. 

32 BLS Bulletin No. 4 6, p 173. 

83 18 American Labor Lesitetion Review, p. 432 
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among them being (1) lack of funds with which to earry on the re- 
quired litigation ; (2) fear of loss of position if court action is taken, 
ete. The situation as a whole seems to point to the necessity for a 
law that will more adequately and effectively take care of injured 
employees. 

‘*We respectfully recommend that the International President 
be authorized to take this matter up with the Railway Labor Execu- 
tives’ Association for the purpose of securing a Federal Compensa- 
tion Law applicable to men in interstate commerce, and for the 
further purpose of jointly instituting a movement, along with other 
interested organizations, for the purpose of securing a National Com- 
pensation Law that will effectively and adequately protect our in- 
jured members in interstate commerce.’’ 


Donald R. Richberg, for many years counsel for certain of the rail- 
way labor organizations, in an article entitled ‘‘ Advantages of a Federal 
Compensation Act for Railway Employees.’’ ** in 1931 said: 


‘* .. the relief afforded by the Federal Liability Act is limited 
largely to those cases in which an employee is so severely injured 
that he is willing to gamble the cost of an expensive litigation; and 
is ready at the same time to abandon any future possibility of em- 
ployment by the railroad.’’ 


Mr. Richberg then discussed briefly some of the advantages of a 
Federal workmen’s compensation law, and with particular respect to the 
railroad industry he said that such a system would tend to reduce 
strained employer-employee relations, virtually eliminate the expenses 
inherent in the litigation system, provide the employee with better and 
immediate medical care, hasten his return to a useful and efficient work 
status following temporary disability, and afford him a reasonable mea- 
sure of protection in cases of total disability and occupational disease.** 

Mr. Richberg suggested one of two laws might be passed, namely, 
(1) one to cover injured railway workers ‘‘when engaged in interstate 
commerce,’’ or (2) the other to apply ‘‘at all times to all employees en- 
gaged in interstate commerce.’’ He suggested the former only to insure 
its constitutionality, but he said that the latter would be much prefer- 
able because it would operate uniformly and eliminate any possibility 
of a twilight zone between State and Federal jurisdiction. 

The attitude of the majority of the trainmen toward a uniform 
Federal workmen’s compensation law remained unfavorable despite a 
steady increase in benefits under workmen’s compensation Jaws which 
had been voted by several of the States. The rather libera! Longshore- 
men’s and Harbor Workers’ Compensation Act of March 4, 1927 ** had 
not changed their attitude. The prevailing attitude of the trainmen was 
explained to the International Association of Industrial Accident Boards 





842] American Labor Legislation Review, p. 402. 
35 | bid, Pp. 403-404. 
36 USC Title 33, Sections 901 et seq. 
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and Commissions, in 1931 by the then Secretary of Labor, Hon. W. N. 
Doak, in these words :** 


‘The Brotherhood of Railroad Trainmen, whom I had the honor 
of representing as an officer for many years, has taken a consistent 
attitude in opposition to a workmen’s compensation law since it was 
first presented to a convention of the Brotherhood more than 
eighteen years ago ... When it was proposed to abrogate the Federal 
Employers’ Liability Act and enact in its stead a National compen- 
sation measure, discussion among the railroad employees of all kinds 
in this country became active and vehement . . . (the Sutherland 
bill) was favored, I believe, by a majority of the railroad brother- 
hoods, but opposed by the Brotherhood of Railroad Trainmen, with 
the result that it did not become a law. 

‘*Since the first action was taken by the convention of railroad 
trainmen, subsequent conventions of that organization have re- 
affirmed the opposition to workmen’s compensation, and have ac- 
tively opposed its enactment up to and including the last convention, 
which was held early this year.’’ 57 


After listing some eleven basic reasons for the ‘opposition of work- 
men’s compensation by the trainmen, Mr. Doak said: ** 


‘‘Therefore, unless and until radical reforms in systems already 
adopted are made, schedules more wisely increased, with the aim of 
affording redress of a more reasonable character to the men engaged 
in these hazardous occupations, I am seriously of the opinion that 
the railroad trainmen will oppose workmen’s compensation as the 
sole and exclusive remedy.’’ 


The American Association for Labor Legislation disclosed that an 
agreement had been signed on January 31, 1932 between representatives 
of the railway labor unions and the railroads containing a provision that 
some form of elective workmen’s compensation would be studied by a 
joint committee composed of representatives of several of the participat- 
ing railroads and a committee appointed by the Railway Labor Execu- 
tives’ Association, with the understanding that the agreement for the 
study did not commit either party to accept or to await the results of 
the study.®® 

In March, 1932, Representative Swanson introduced H. R. 12170— 
72nd Congress, 2d Session, providing that the Federal Employer’s Lia- 
bility Act . .. should not apply with respect to causes of action arising 
in any State, if, but for the enactment of such act, the provisions of the 
workmen’s compensation law of such State would be applicable. This 
bill received no action by the Congress. 

In June, 1932, Senator Wagner introduced S. 4927—72nd Cong. 2d 
Session, to provide compensation for disability and death resulting from 





87 BLS Bulletin 564, p. 53. 
38 [bid p. 57. : 
39 22 American Labor Legislation Review, p. 57. 
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injury to employees in interstate commerce. S. 1320, 73d Cong., First 
Session, and S. 3630, 73d Cong., First Session, also introduced by Senator 
Wagner, were substantially similar to S. 4927. 

As to these bills, Secretary Andrews of the American Association 
for Labor Legislation explained : 


‘‘In order that a concrete plan might be available for distribu- 
tion and study, Senator Wagner, in June 1932, introduced in Con- 
gress the Interstate Compensation Bill of the American Association 
for Labor Legislation, which was prepared in cooperation with Com- 
pensation Law Administrators. Copies of this bill were widely dis- 
tributed for criticism and suggestions. When revised the bill was 
reintroduced by Senator Wagner in February 1933, and again in 
April of that year. Under the auspices of the American Association 
for Labor Legislation, an all-day conference was held in November 
of 1933, in which representatives of railroad carriers and railroad 
unions participated. At another all-day conference, arranged upon 
request of the railroad labor organizations, the bill was critically 
examined in every detail. With further revision, the bill was rein- 
troduced in May 1934.’’ 


Senator Wagner requested the Federal Coordinator of Transporta- 
tion to make a new study of the cause of railway accidents so that the 
most appropriate means of compensating injured employees of inter- 
state carriers could be determined. A comprehensive survey was made 
by the Federal Coordinator of Transportation, the results being incor- 
porated in his report entitled ‘‘Report on the Cause of Railroad Acci- 
dents, 1932.’’ #4 

This report showed that, for the year 1932, there were 35,575 cases 
of injuries or deaths reported. Nearly one-half of these, or 16,876, were 
closed in 1932 without the employee, or his beneficiary in case of death, 
receiving any financial compensation. Of the 18.699 cases closed with 
payments, only 283, or 1.5%, were presented to the Federal courts re- 
sulting in judgments amounting to $1,377,717, or 11% of the total cost 
of $12,061,173 for 1932 railroad accidents. This gave an average cost 
of $4,727 per case decided by the courts. State compensation boards 
handled 3,868 cases, or 20.7% of the total cases settled with payments, 
and awarded a total of $1,801,747, or 14% of the total cost for the year, 
the average award being $466 per case. Settlements out of court ac- 
counted for 14,548 cases, or 77.8% of the total cases settled with pay- 
ments. The amount paid in settlements was $8,921,709, or an average 
cost of $613 per case. When these figures are compared with those in 
the report of the Sutherland Commission covering the period 1908-1910, 
it will be seen that while the number of accidents had decreased some 
30%, the cost had increased about 20%. These increased costs, of course, 
reflected increases in payments for major injuries and death cases. 


"40 Bureau of Labor Standards, Bulletin 4, p. 172. This is not to be confused 
with Bureau of Labor Statistics heretofore cited and designated “BLS.” 
41Sen. Doc. 68-74th Cong., Ist Session. 





306 I. C. C. PRACTITIONERS’ JOURNAL 





The figures produced by the report of the Federal Coordinator of 
Transportation indicated that railroad employees generally would re- 
ceive better compensation under workmen’s compensation laws than 
under the Federal Employers’ Liability Act. In the report, it is said 
that : 4? 


‘‘The great majority of railroad-employee cases are settled with- 
out recourse to the courts, and the payments made are often less 
than similar awards under adequate workmen’s compensation laws. 
As a result, the railroad-accident compensation system takes on many 
of the aspects of a lottery, from which a few employees draw large 
sums but from which many receive insufficient awards. It is this 
inequity which constitutes the greatest indictment of the system and 
furnishes the most powerful argument in favor of a reasonable 
Federal Workmen’s Compensation Law.’’ 


After conferences with representatives of the U. S. Department of 
Labor and the Federal Coordinator of Transportation, Senator Wagner 
introduced, on June 25, 1935, S. 3152—74th Cong., Ist Session. At the 
time he introduced this bill he said: ** 


‘‘The inadequacies and evils of the existing system of employers’ 
liability for interstate commerce workers indicate the necessity for 
modern legislation to meet present-day needs which will effectively 
and adequately protect all interstate commerce carriers’ employees 
who are injured in the course of their employment. Such legisla- 
tion can be worked out to the advantage of employers and employees 
and will at the same time relieve the public of the various expenses 
growing out of litigation.”’ 


A short while before that, in December 1934, Mr. George M. Harri- 
son, Preskient of the Brotherhood of Railway and Steamship Clerks, 
Ete., and acting chairman of the Railway Labor Executives’ Association, 
in an article entitled ‘‘ Railway Labor Favors Federal Accident Compen- 
sation Law,’’ ** said that though railway labor organizations constantly 
have taken the lead in pushing labor legislation through Congress, they 
have a very poor record with respect to getting a Federal compensation 
law to protect the railway employees when injured while working in the 
line of duty. At page 163 of his article he said: 


‘*The fault lies largely with railway employees themselves . . . 
there are still some railroad labor organizations that think an in- 
jured employee should have the right to make a choice as between 
compensation and the right to sue, but these organizations are in 
the minority.’’ 


Then, he said, ‘‘a very substantial majority of the unions (are) 
convineed of the advantages of a compensation act,’’ and that for this 
reason, ‘‘ Congress should pass Senator Wagner’s bill at the next session.”’ 





42 pp. 5-6. 
355 Cong. Rec. 10029. : 
4424 American Labor Legislation Review, p. 161. 
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. In 1935 the President’s Committee on Economic Security recom- 
in mended ‘¢ passage of accident compensation acts for railroad em- 
; loyees.”’ 
- . Mr. L. F. Loree, then President of the Delaware and Hudson Rail- 
road Corporation, had, in 1933, discussed the problem of many railroads 
h- with respect to the dual standard under which employees must be com- 
$s pensated for certain of their injuries. He had said: * 
> ‘“‘The same railroads that compensate their State employees in 
ve this manner (under State compensation laws) have in cases of acci- 
is dents to interstate employees, to meet highly organized attacks of 
id attorneys who often make exorbitant profits from the exploitation 
le of such accidents. The result is that in these cases the railroads 
pay much more than they should in justice be required to pay, while 
the injured employees and their dependents receive less than they 
of would under the compensation laws of most States.’’ 
te Mr. Loree indicated that the railroad industry was growing tired 
of this double standard of liability and promises, saying: 
“3” ‘*. . . that if there were any genuine prospect of obtaining a 
or suitable Federal statute of the same character there would be little, 
ly if any, opposition from railroad employers.’’ 
— The first Railroad Retirement Act was held invalid by the Supreme 
la- Court of the United States on May 6, 1935.47 The majority of the Court, 
= speaking through Mr. Justice Roberts, at page 370, said: 
‘‘That Congress may, under the commerce power, prescribe an 
P uniform rule of liability and a remedy uniformly available to all 
those so engaged, is not open to doubt. The considerations upon 
KS, which we have sustained compulsory workmen’s compensation laws 
me passed by the states in the sphere where their jurisdiction is exclu- 





sive apply with equal force in any sphere wherein Congress has 
been granted paramount authority. Such authority it may assert 
ey whenever its exercise is appropriate to the purpose of the grant. A 
ease in point is the Longshoremen’s and Harbor Workers’ Compen- 


he sation Act, passed pursuant to the delegation of admiralty jurisdic- 
tion to the United States. Modern industry, and this is particularly 
ot true of railroads, involves instrumentalities, tasks and dangers un- 
in- known when the doctrines of the common law as to negligence were 
en developing. The resultant injuries to employees, impossible of pre- 
in vention by the utmost care, may well demand new and different re- 
dress than that afforded in the past.’’ 
e) Taking cognizance of the argument that insuring risks tends to 
his make an employer relax his vigilance over safety measures on the grounds 


”? that no matter what happens the insurance company will take care of it, 
the majority of the Court, at pages 370-371 said : 





45 U. S. Committee on Economic Security, Report to the President, 1935, p. 46. 
46 23 American Labor Legislation Review 110. 
47 Railroad Retirement Board v. Alton R. Co., 295 U. S. 330. 
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**By the very certainty that compensation must be paid for 
every injury such legislation promotes and encourages precaution 
on the part of the employer against accident and tends to make trans- 
portation safer and more efficient. The power to prescribe a uniform 
rule for the transportation industry throughout the country justi- 
fied the modification of common-law rules by the safety-appliance 
acts applicable to interstate carriers and would serve to sustain 
compensation acts of a broader scope, like those in force in many 
States.’’ 


Applying what the Court here said to the provisions of Senator 
Wagner’s bill, one well-known writer reached the conclusion that the 
Supreme Court would sustain its enactment as a valid exercise of the 
power of congress.** He specially pointed to this language, at page 370 
of the majority opinion of the Court in the Alton case: 


‘*In dealing with the situation it is permissible to substitute ... 
a fixed and reasonable compensation commuted to the degree of in- 
jury ; to replace uncertainty and protracted litigation with certainty 
and celerity of payment; to eliminate waste, and to make the rule 
of compensation uniform throughout the field of interstate transpor- 
tation, in contrast with inconsistent local systems.’’ 


In the dissenting opinion of Chief Justice Hughes in the Alton case, 
at page 389, he said: 


“‘Interstate carriers cannot conduct their interstate operations 
without general officers and their staffs, without departments for 
major repairs and those for administering finances and keeping ac- 
counts. General management is as important to the interstate com- 
merce of the carriers as is the immediate supervision of traffic, and 
the proper maintenance of equipment and the handling of moneys 
and the keeping of books are as necessary as the loading and moving 
of cars.’’ 


Senator Wagner continued to advocate his bill. In a paper submitted 
to the Twenty-Ninth Annual Meeting of the American Association for 
Labor Legislation, on December 28, 1935, he said: *® 


“*It is strange that a protective move like workmen’s compen- 
sation, which gained such a headstart and received such widespread 
acceptance in this country, should not at once have sheltered the field 
of interstate transportation.’’ 


Commenting upon the fact that many railway employees ‘‘have been 
misled by the spectacular recoveries awarded in a few extraordinary 
court decisions,’’ he said that: 


**The focus of attention upon the rare case that an employee 
can take to the court and win in court, obscures the all-important 


48 Gellhorn, or yy’ of Federal Compensation for Transportation Employees, 43 
Yale L. J. 906, and 25 American Legislation Review 74. 
49 26 American Labor Legislation Review 15. 
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information about what is happening in the overwhelming majority 
of cases.’’ 


Senator Wagner reintroduced his bill in the 76th Congress, on July 
21, 1939, as S. 2962. This bill was ‘‘to provide compensation for disa- 
bility or death resulting from injury to employees of interstate car- 
riers.’’ In this bill most of the provisions of the New York State Work- 
men’s Compensation Law were lifted bodily, or modified where necessary 
to accord with a nation-wide coverage and Federal procedure. However, 
where there were provisions in the laws of some of the other states more 
favorable to the beneficiaries of such an act, they were substituted for 
the same provisions in the New York law or the other laws from which 
the bill copied. This bill would, if enacted into law, have been admin- 
istered by the Railroad Retirement Board. 

By this time most of the operating railway labor organizations 
favored a Federal workmen’s compensation law ‘‘in principle.’’ How- 
ever, the BRT continued to oppose this type of legislation, preferring to 
remain under the Federal Employers’ Liability Act, but with a broaden- 
ing of that law. They maintained this position despite the fact that 
every study that had been made tended to show that workmen’s compen- 
sation would be more beneficial to the majority of railroad employees 
than the Federal Employers’ Liability Act. Commenting upon this 
situation, The Railway Clerk, the official organ of the Brotherhood of 


Railway and Steamship Clerks, Etc., in its issue for August 1939, said : © 


‘‘Nor can the failure to protect workers in interstate commerce 
be fairly laid at the door of Congress. As early as 1912 a Federal 
law for the protection of workers in interstate commerce passed both 
Houses of Congress, but due to the failure of the railroad unions to 
energetically push for its passage, it perished because of a failure 
to iron out differences between the Senate and House bills. The 
passage of almost 30 years does not seem to have altered perceptibly 
the line-up at that time. 

‘‘The trouble lies in the inability of the railroad unions to get 
together on a program. Although 19 of 21 railroad unions have 
approved passage of workmen’s compensation laws, and the other 
two have approved such bills in principle, the fact remains that al- 
most three decades have gone by without any action to protect trans- 
portation workers against accidents falling under such laws. 

‘*Those who favor retention of the present Federal Employers’ 
Liability Act have been deluded by the ease of securing jury verdicts 
for large amounts in damages in the lower courts, for a case is hardly 
ever decided against an employee. But this advantage is counter- 
balanced by the disposition of the appellate courts to reverse these 
verdicts. The higher up an employee claim for damages goes in the 
judicial hierarchy, the more sacred become property rights and the 
less the value attached to human rights. The employee hardly ever 
won. 


50 The Railway Clerk, Vol. 38, p. 329. 
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‘*A compensation law would level off some of the big judgments. 
There is no doubt about that. But it would also remove the gamble 
railroad employees must now take in securing a big judgment or 
none at all. Instead of the long chance of winning a jackpot with 
the dice loaded against them, compensation for injuries and death 
would be reasonably certain under a Federal compensation law.’’ 


On August 11, 1939 the President signed into law 8S. 1708—76th 
Cong., First Session, amending the Federal Employers’ Liability Act, 
viz: 

1. The provisions of the Act were extended to employees of carriers 
‘‘any part of whose duties as such shall be in the furtherance of inter- 
state or foreign commerce; or shall, in any way directly or closely and 
substantially, affect such commerce.”’ 

2. Employees are not to be held to have assumed the risks of their 
employment where injury or death results in whole or in part from the 
negligence of the carrier. 

3. Actions under the act are required to be commenced within 
three years from the day the course of action occurred. 

4. Any contract, rule, regulation or device whatsoever, the purpose, 
intent, or effect of which is to prevent employees of common carriers 
from furnishing voluntary information to a person in interest as to the 
facts incident to the injury or death of any employees, is declared void, 
and carriers are prohibited from disciplining employees who furnish such 
information. 

Prior to the amendment of August 11, 1939, in order that there 
might be recovery under the Federal Employers’ Liability Act the in- 
jured or deceased employee must have been engaged in an ‘‘act of inter- 
state transportation’’ at the time the accident occurred. It will readily 
be observed that the scope of the act was much broadened by the 1939 
amendment. However, at least the BLFE was not satisfied with the 
amended law. The president of that organization, on July 7, 1941, said: ™ 


‘‘The Employers’ Liability Act for the past twenty years has 
gradually been taking on new form, and if you asked a damage-suit 
lawyer what the act meant he would tell you that it means just what 
the courts say it means. You could no longer read the act and un- 
derstand just what your rights were.’’ 


In 1944, the United States Employees’ Compensation Commission 
appealed to Congress for a compensation law covering interstate em- 
ployees.*? 

On June 1, 1940, July 19, 1941, August 7, 1941 and September 6, 
1941, drafts of a proposed Interstate Workmen’s Compensation Act were 
released by the Railroad Retirement Board, or as confidential committee 
prints of the Senate Committee on Interstate Commerce. No action was 
taken on any of these, due to the fact that the emphasis was shifted, re- 
sulting in extensive amendment of the Railroad Retirement Act and the 





51111 BLFE Magazine, p. 98. _ 
52 U. S. Employees’ Compensation Commission, 28th Annual Rep. p. 4. 
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Railroad Unemployment Insurance Act by Public Law 572, 79th Cong. 
2d Session, approved, which became effective, generally speaking, on Juiy 
31, 1946. These drafts presumably give a reasonably clear preview of 
what might be expected in any Federal workmen’s compensation law, 
except that it is not possible, of course, to forecast how greatly these pro- 
visions will be ‘‘liberalized.”’ 

Also, attention is directed to the fact that Section 20 of the Merchant 
Marine Act of 1915, as amended by the Jones Act of 1920 °* makes the 
provisions of the Federal Employers’ Liability Act available to seamen 
as an optional remedy against negligent ship owners. Seamen have long 
opposed workmen’s compensation laws, so that it is likely that they would 
oppose the substitution of a Federal Workmen’s Compensation Law for 
the Federal Employers’ Liability Act. 

The American Bar Association has proposed that the Federal Em- 
ployers’ Liability Act shall not apply with respect to injuries suffered, 
or death resulting therefrom when occurring in any State, territory, or 
the District of Columbia, having a workmen’s compensation act appli- 
cable to such injury or death. At the Seventy-Second Annual Meeting 
of The American Bar Association, in St. Louis, Missouri, September 5-9, 
1949, the following resolution was adopted by the House of Delegates : ™ 


RESOLVED, That the American Bar Association approves the submis- 
sion to Congress of an amendment to the Act entitled ‘‘An Act re- 
lating to the liability of common carriers by railroad to their em- 
ployees in certain cases’’ approved April 22, 1908, as amended 
August 11, 1939, said amendment to embody substantially the fol- 
lowing provisions : 


‘*Be it enacted . . . that the provisions of the Act entitled 
‘An Act relating to the liability of common carriers by railroad 
to their employees in certain cases,’ approved April 22, 1908, 
as amended August 11, 1939, shall not apply with respect to 
injuries suffered, or death resulting therefrom, when occurring 
in any state, territory, or the District of Columbia, having a 
Workmen’s Compensation Act applicable to such injury or 
death. The liabilities of the parties and rights to recover for 
such injuries or death shall be measured solely by the terms 
of the Workmen’s Compensation Act applicable thereto, as 
hereinafter provided, which shall be binding and effective on all 
parties interested, without power of election between such 
Workmen’s Compensation Act and the Act relating to the lia- 
bility of common carriers by railroad to their employees in cer- 
tain cases, approved April 22, 1908, as amended. Provided, that 
any employee or his personal representatives, as the case may 
be, shall have the right to recover benefits for such injuries or 
death under the Workmen’s Compensation Act of any state, 
territory or the District of Columbia wherein the accident oc- 


53 4] Stat. 988, 1007. 
5474 A. B. A. Reports 108-109. 
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curred, the employee’s contract of employment was entered into, 
or the ‘usual place of the employee’s employment; and the pro- 
visions of the Act approved April 22, 1908, shall not apply. 

‘*The liabilities of the parties, the right to recover, and the 
procedure by which the claim shall be enforced for such injuries 
or death shall be governed solely by the terms of such Work- 
men’s Compensation Act, and recovery thereunder shall be had 
only in the tribunal designated for that purpose by such Act. 
A recovery under the provisions of the Workmen’s Compensa- 
tion Act of any state, territory or the District of Columbia, 
shall be a complete bar to any proceedings under the Workmen’s 
Compensation Act of any other state, territory or the District 
of Columbia. 

‘‘The provisions of this Act shall furnish the exclusive 
remedy in all causes of action arising under any Federal statute 
enacted for the promotion of the safety of employees of common 
carriers by railroad. 

‘«The provisions of this Act shall be effective as to injuries 
and deaths occurring on and after the --.. day of ---------- 
1950 ____, but shall not apply to claims arising prior to said 
date for such injuries or deaths.’’ 


FURTHER RESOLVED, That the Committee on Jurisprudence and Law 
Reform, jointly with the Committee on Commerce, be and hereby is 
directed to advocate the introduction and passage of such an act 
in the Congress of the United States by all appropriate means. 


As yet, no bill has been introduced in Congress to this effect. What 
position the railroad industry will take in the event such a bill is intro- 
duced in Congress has not, so far as I know, been decided. 


Vv 
State Workmen’s Compensation Laws 


Each of the forty-eight states now has a workmen’s compensation 
law. The extent to which railroads and their employees are subject to 
these laws is not susceptible of exact determination. The legislatures of 
forty-four states met during the year 1949 and enacted measures to ‘‘im- 
prove’’ their workmen’s compensation laws. Most of them liberalized 
the benefits, and, in many instances, the benefits were increased substan- 
tially. During that year the benefits under the Federal Employers’ Com- 
pensation Act were also liberalized. In addition to the liberalization of 
benefits, the state legislation for 1949 was outstanding for the trend to- 
ward full coverage of occupational diseases instead of schedule coverage. 
For instance, South Carolina enacted occupational disease coverage for 
the first time and adopted the all-inclusive type of law. Now, more than 
half of the forty states with occupational disease provisions have full 
coverage. Other amendments in 1949 included extension of coverage, 
reduction of waiting period, more liberal benefits, increased allowances 
for burial expenses, second-injury fund and vocational rehabilitation pro- 
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visions, not to mention procedural changes."> These facts are recited to 


“ indicate the impossibility of forecasting the future costs of any work- 
men’s compensation law, State or Federal. It is conceivable that within 
he a few years it would require a 6% payroll tax to support any Federal 
ie workmen’s compensation law that might possibly be enacted by the Con- 
Tess. 
. : Some of the states have ‘‘elective’’ laws, under which employers 
et may refuse to operate under the compensation act if they prefer to risk 
-, an injured worker’s suit for damages. So far as can be ascertained, 
re twenty-six states have elective laws and twenty-two have compulsory 
1's statutes which require every employer within the scope of the compen- 
Lat sation act to accept that act and pay the compensation specified. 

In eleven states (Illinois, Kansas, Louisiana, Maryland, Montana, 
we New Mexico, New York, Oklahoma, Oregon, Washington and Wyoming) 
tte the compensation laws apply mainly to listed “‘hazardous’’ or ““‘extra- 
oy hazardous’? employments. Illustrative of the complications which arise 
| in endeavoring to interpret or apply compensation laws is the provision 
™ of the Maryland law which lists ‘‘extra hazardous’’ employments that 

are covered and then, in addition, provides that the act shall apply ‘‘to 
‘id all extra-hazardous employments not specifically enumerated and to all 
work of an extra-hazardous nature.’’ This is cited to show that State 





workmen’s compensation laws are no more ‘‘certain’’ than is the Federal 








AW Employers’ Liability Act. 
is The power of a State to enact workmen’s compensation laws, includ- 
act ing the power to do away with the fellow servant rule and the assumption 
of risk doctrine as to employees engaged at the time of the accident in a 
service not coming within the provisions of the Federal Employers’ Lia- 
at bility Act, was sustained in Boston & Maine R. Co. v. Armburg,™ based 
- upon many previous decisions of the Supreme Court of the United States. 
On the West Virginia Northern Railroad an employee, after repair- 
ing a switch, was killed in a collision with a locomotive while returning 
on a track car from the place of his labor to his home. Compensation 
was awarded by the State Compensation Commission. Later, suit was 
on brought under the Federal Employers’ Liability Act. The trial court 
to refused the railroad’s request to instruct the jury that, in determining 
of the amount of verdict, they should take into consideration amounts 
-. theretofore received by the plaintiff from the State Workmen’s Com- 
ed pensation fund. Judgment for the plaintiff was affirmed by the Supreme 
= Court of West Virginia.” 
-— The Supreme Court of West Virginia held that since the employee 
of was, at the time of the accident, engaged in work which was in further- 
to- ance of interstate commerce, the award of compensation by the State 
re. Compensation Commission, under the State Workmen’s Compensation 
law Law, was void, and that an action under the Federal Employers’ Lia- 
= bility Act was not barred. The Court further held that the trial court 
nll properly refused the railroad’s request to instruct the jury in deter- 
ge, 55 BLS Monthly Labor Review, November 1949. 
2€8 56 285 U. S. 234. 


57 West Virginia Northern R. Co. v. Riley, 51 S. E. (2d) 119. 


314 1. C. C. PRACTITIONERS’ JOURNAL 





mining the amount of verdict, they should take into consideration 
amounts theretofore received by the plaintiff from the State Workmen’s 
Compensation Fund. The Supreme Court of the United States denied 
a petition for writ of certiorari.®® 


vi 
The Real Issues 


It would seem to be possible, constitutionally, to repeal the Federal 
Employers’ Liability Act and to substitute therefor a Federal workmen’s 
compensation act, or alternatively, to make the provisions of the State 
workmen’s compensation laws applicable to railroad employee injuries, 
if either would be desirable. This was considered constitutionally pos- 
sible even before the Alton case was decided.®® It would also seem to be 
possible, constitutionally, to broaden the provisions of the Longshore- 
men’s and Harbor Workers Compensation Act, so as to make that law 
applicable to railroad employees.© 

The Supreme Court of the United States is now much more ‘‘liberal’’ 
than when the Alton case was decided, so that constitutional impediments 
have very largely become evanescent. The constitutional problems hav- 
ing vanished, the real issues are whether or not such legislation is de- 
sirable. Upon this point no opinion is expressed. 





MR. CARL McFARLAND NAMED PRESIDENT OF MONTANA UNIVERSITY 


Mr. Carl McFarland, 46, a District of Columbia lawyer, and former 
Assistant United States Attorney General, has been named President of 
Montana University. 

Mr. McFarland will succeed Dr. James A. McCain, who resigned to 
become President of the Kansas State College. 

Mr. McFarland is a member of the firm of McFarland and Sellers, 
and is a member of the Association of I. C. C. Practitioners. 


58 West Virginia Northern R. R. Co. v. Rip. 336 U. S. 96. Another case similar 
to the Riley case is West Virginia Northern R. R. Co. v. Pritt, 51 S. E. (2d) 105; 
certiorari denied 333 U. S. 961. 

59 Albertsworth and Cilella, /nterstate Railway Industrial Harms, 28 \\linois Law 
Review 587 and 774, 785-786. 


60 See, Andrews, “Complete the Circle of Compensation,’ 15 American Labor 
Legislation Review, 285-288. 





Military Traffic Service Policies * 


The Secretary of Defense, by directive on 23 August 1950, estab- 
lished the Military Traffic Service ‘‘to provide under one authority effi- 
cient and economical traffic management for the movement within the 
Continental United States of persons and things for .. . the Department 
of Defense ...’’ The policies herein stated shall govern the applicable 
activities of all departments and agencies (hereinafter referred to as 
military departments) of the Department of Defense with respect to: 
(1) negotiation for commercial transportation of persons and things; 
(2) routing; (3) equipment use; and (4) highway utilization. 

Within sixty days from the effective date of this statement of policy, 
(a) all regulations, regardless of nomenclature used to describe such mat- 
ters, issued by the military departments and in effect, insofar as they 
conflict with the policies stated herein, shall be modified, cancelled, or 
vacated; (b) regulations shall be issued by the military departments to 
cover any areas of policy stated herein and not presently the subject 
of regulations. 

The national transportation policy, as enacted by Congress in the 
Transportation Act of 1940, effective September 18, 1940, is the preamble 
to the Interstate Commerce Act. It is quoted below for guidance in 


connection with any references thereto in the policies of the Military 
Traffie Service : 


National Transportation Policy 


‘It is hereby declared to be the national transportation policy of 
the Congress to provide for fair and impartial regulation of all modes of 
transportation subject to the provisions of this Act, so administered as 
io recognize and preserve the inherent advantages of each; to promote 
safe, adequate, economical, and efficient service and foster sound economic 
conditions in transportation and among the several carriers ; to encourage 
the establishment and maintenance of reasonable charges for transpor- 
tation services, without unjust discrimination, undue preferences or ad- 
vantages, or unfair or destructive competitive practices; to cooperate 
with the several States and the duly authorized officials thereof; and to 
encourage fair wages and equitable working conditions ;—all to the end 
of developing, coordinatmg, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate to 
meet the needs of the commerce of the United States, of the Postal 
Service, and of the national defense. All of the provisions of this Act 
shall be administered and enforced with a view to carrying out the above 
declaration of policy.’’ 

The Civil Aeronautics Act of 1938 (P. L. 706, 75th Congress—3d 
Session) states that, among other things, it is the policy of Congress 
with respect to air transportation, to promote ‘‘x x x adequate, economi- 
cal, and efficient service by air carriers at reasonable charges, without 
unjust discriminations, undue preferences or advantages, or unfair or 
destructive competitive practices x x x’’ 


* Effective Nov. 15, 1950. 
—315— 





316 I. C. C. PRACTITIONERS’ JOURNAL 





Section |—Negotiation Policies 


A. Each military department shall request of the Military Traffic Service 
authority to proceed in all proposed rate negotiations (tariffs, 
schedules, or Section 22 agreements) affecting movements of 1,000 
tons or more, and shall report the results of such negotiation as 
authorized by MTS, for review and decision as to publicity outside 
of the Department of Defense. Rates involving lesser movements 
may be negotiated without prior clearance, but shall be then reported 
as above. Voluntary quotations shall be reported in the same manner 
as provided for rates involving lesser movements. 


B. No promise of tonnage by any military department may be made to 
carriers or owners of commercial transportation equipment as an in- 
ducement to acquire additional equipment or new cr additional op- 
erational authority. 


C. Attendance at and participation in rate meetings: 


1. Representatives of the military departments are authorized by 
MTS to attend rate meetings for the following purposes: 


a. Meetings for presentation of facts and requests or recommen- 
dations when held with a carrier, or with a group of carriers 
when such group is authorized by law (under the Interstate 
Commerce Act, as amended by Section 5a, June 17, 1948— 
Reed-Bulwinkle Agreements as approved by the Commission; 
or under Sections 412 and 414 of the Civil Aeronautics Act 
of 1938, as amended) jointly to consider, initiate and establish 
rates, fares, classifications, etc., and such group so notifies the 
military department in advance that it possesses such author- 
ity ; and, 


b. Meetings for opening of bids with a carrier, or carriers, for 
the transportation of persons or things where authorized by 
regulations of the military departments to do so. 


2. No representative of any military department shall serve as pre- 
siding officer of or actively participate in any capacity other than 
that of a user of the service in a meeting including more than 
one carrier, when such meeting is called to negotiate rates, or to 
solicit modification of bids. 


D. No representative of any military department shall initiate, defend, 
intervene, or participate in, or supply information in proceedings 
before transportation regulatory bodies without prior approval from 
the Military Traffic Service, except to the extent authorized in Muni- 
tions Board Policy, 30 October 1950, captioned, ‘‘Participation be- 
fore governmental bodies on applications for new or increased opera- 
tional authority or franchise.’’ Copy attached. 
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Section 1|—Routing Policies 


A. In determining the mode of transportation to be utilized: 


1. The least costly means shall be selected, having in mind safety, 
expedition, equipment supply, procurement regulations, military 
necessity, and the national transportation policy. 


2. Consideration shall be given to the possibility of rate negotiations 
(tariffs, schedules, or Section 22 agreements) in the manner set 
forth under Section I, Negotiation Policies. 


B. After determining the mode of transportation, the usual and custo- 


mary routes should be selected, subject to the same criteria set forth 
in A. 1. above, with care exercised to avoid undue waste of trans- 
portation and to bring about proper use of commercial equipment in 
accordance with Section III, Paragraph C. 


C. Within the foregoing principles routing should cause to the maximum 


extent practicable, equitable distribution among commercial ports and 
among all types of inland carriers. 


1. Where consistent with the interest of the military departments and 
with the policies of Paragraphs A. 1. and A. 2., routing via rail- 
road shall recognize (in an average way but not necessarily in 
any particular situation) the relative importance of each railroad 
within the national rail transportation system by consideration of 
the line-mileage operated by each system (first main track in- 
cluding branches, according to I. C. C. data, within each terri- 
tory). 


2. Where consistent with the interest of the military departments and 
with the policies of Paragraphs A. 1. and A. 2., routing by truck 
shall recognize the importance of operations by responsible motor 
carriers to the national transportation system. Responsible motor 
carrier operations imply conduct of such transportation with well- 
maintained and properly-designed equipment, handled by well- 
supervised and trained personnel, and operated over routes 
authorized by appropriate regulatory agencies and in strict con- 
formity with all laws and regulations respecting public and car- 
rier liability, safety, size, and weight limitations 


. Routing to ports shall take into consideration military requirements, 


the need for and efficient use of existing military facilities and vessels, 
the lowest landed cost insofar as it can be determined at time of ship- 
ment, and shall avoid undue concentration of both berth operator 
(commercial) cargo and cargo loaded over military-controlled docks 
into MSTS vessels in identical port areas. 
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Section 111—Equipment Use Policies 


The policies herein stated shall apply to the use of commercial- 
carrier type transportation equipment, such as railroad cars, motor 
vehicles, aircraft, barges, ete., by any military department, including 
government-owned equipment when used in competition with like com- 
mercial equipment. 


A. Acquisition (Other Than Purchase) of Transportation Equipment for 
Use by Military Departments 


1. When essential to meet urgent operational needs equipment may 
be acquired by charter, lease, or otherwise by the military depart- 
ments without prior approval from the Military Traffic Service. 
This authority does not permit the establishment of routinized or 
repeated use arrangements without prior approval from the Di- 
rector of the Military Traffic Service (other than arrangements 
covered by the Joint Military Rail, Bus, and Air Passenger Agree- 
ments). 


2. The service of contract carriers or contracts for use of motor ve- 
hicles shall not be utilized without prior approval of the Military 
Traffic Service. Exception is hereby authorized in cases of spora- 
dic, individual shipments not generally exceeding one truckload 
quantities and in eases of local drayage contracts. 


B. Maintenance of Transportation Equipment 


1. Any commercial equipment controlled by lease or otherwise shall 
be maintained by the military departments only if the agreement 
so provides. A military department using commercial equipment 
controlled by lease or otherwise shall be responsible, however, for 
seeing that such equipment is maintained to standards which will 
generally insure safe operation. 


C. Use of Transportation Equipment 


1. Policies of general application to commercial transportation equip- 
ment leased or otherwise controlled or used by the military de- 
partments. 


a. Loading of such equipment in any manner inconsistent with 
existing regulations or in violation of any federal, state, or 
municipal laws, ordinances, or regulations shall not knowingly 
be permitted or encouraged. Provision for a permit system 
has been made under Section IV, Highway Utilization Policies. 


b. Use of the capacity of commercial transportation equipment. 


1. Care will be taken to obtain maximum loading consistent 
with the priority need for the property, its safety, handling 
efficiency, and with due regard for the availability of equip- 
ment supply. Maximum loading will not be secured in any 
manner inconsistent with the policy stated in Paragraph 

C. 1. a. above. 
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e. Use of commercial trucks for transporting explosives and other 
dangerous, or potentially dangerous articles may be authorized 
as particular circumstances require. Where and when so re- 
quired, such use shall be administered in such manner as to 
effect and facilitate control and supervision of : 


1. Security with respect to publicity on any phase of the move- 
ment. 


2. Safety with respect to handling, packaging, stowing, and 
routing over highways to reduce hazards to densely popu- 
lated urban areas. 


D. Use of MSTS Vessels Moving Light or Empty 


1. In order to insure maximum use of space available in vessels 
operated by MSTS on light or empty voyages, the military depart- 
ments shall make every effort to utilize such space whenever this 
will result in a lesser total cost to the government and will like- 
wise lessen use of land transportation. 


Section 1V—Highway Utilization Policies 
Motor Vehicle Size and Weight Limitations 


It is the policy of.the Department of Defense to conform to state 
and local laws, regulations, and ordinances relating to weight and size 
limitations of motor vehicles. 


A. General 


1. Limitations on the weight and dimensions of vehicular movements 
over roads and bridges are necessary to assure safe passage over 
and prevent damage to highway facilities. 


2. State laws provide that no vehicular movement over public high- 
ways which exceeds any legal limitation of weight or dimension 
shall be undertaken unless prior permission for such movement 
is granted by the state or states concerned. 


3. Limitations on the weight and dimensions of vehicular movements 
over public highways are determined independently by each State 
and may vary considerably for interstate movements. 


B. Policies 


1. Except in instances of overriding and urgent military necessity, 
no vehicular movement which exceeds any legal weight or size 
limitation will be undertaken over public highways by or for 
agencies of the Department of the Army, the Navy, or the Air 
Force unless prior permission is granted by the state or states con- 
cerned upon request of authorized representatives of the military 
departments. Permits for movement of commercial vehicles will 
be requested only after determination has been made that military 
necessity requires movement by the mode and manner selected. 


2. Only authorized representatives of the military departments may 
request permits from the state or states concerned when size and 
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weight limitations are involved. Under no conditions shall a 
carrier be authorized to contact state authorities for such permits. 


3. In each instance of overriding and urgent military necessity in 
which an oversize or overweight commercial movement is made, 
report will be made to the Director of the Military Traffic Service 
and a full statement of the circumstances and justification will 
be supplied. 


POLICY OF THE DEPARTMENT OF DEFENSE RELATIVE TO PARTICIPATION BY 
REPRESENTATIVES OF THE DEPARTMENT OF DEFENSE BEFORE GOVERNMENTAL 
BODIES ENGAGED IN REGULATION OF TRANSPORTATION ON APPLICATIONS 

FOR NEW OR INCREASED OPERATIONAL AUTHORITY OR FRANCHISE 

1. Participation by the Department of Defense (military depart- 
ments and other agencies thereof) in proceedings before Federal and 
other governmental bodies engaged in regulation of transportation where 
matters of public interest or public convenience and necessity in which 
new or additional operating authorities are involved, will be undertaken 
only when: 


a. The regulatory body requests the Department to furnish infor- 
mation on matters pending before it, or 


b. The military department concerned determines that: 


(1) There is no carrier authorized to render the service required 
for the Department of Defense; or 


(2) The services of authorized carriers are inadequate to fulfill 
the actual needs of the Department of Defense. 


2. In the event a petitioning carrier asserts that there has been an 
erroneous determination by any of the military departments that exist- 
ing carrier services are adequate to meet actual military needs, the mili- 
tary department concerned will refer the matter to the Military Traffic 
Service for consideration. 


3. Presentation of information by the Department of Defense in 
such proceedings will be confined to a statement of departmental needs 
or such other information as may be requested by the regulatory body. 
In instances where two or more carriers are seeking authority to perform 
the same service, the Department of Defense will not indicate a prefer- 
ence for any particular carrier. 


4. In each case where such a presentation is made a report of the 
action taken will be made to the Military Traffic Service. Where more 
than one military department is concerned in any particular case, the 
departments will agree on the designation of one military department to 
represent the Department of Defense in the matter. Where such agree- 
ment cannot be reached the matter will be referred to the Military Traffic 
Service. 


5. For the purpose of this statement of policy the word ‘‘carrier’’ 
is defined to include railroads, sleeping car and express companies, pri- 
vate car lines, freight forwarders, motor carriers, water carriers, air 
carriers, and pipeline companies. 
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CLAYTON ANTI-TRUST ACT AMENDED 
Public Law No. 899 
81st Congress — 2d Session 
(H. R. 2734) 


To amend an Act entitled ‘‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,’’ 
approved October 15, 1914 (38 Stat. 730), as amended. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That sections 7 and 11 
of an Act entitled ‘‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,’’ approved October 
15, 1914, as amended (U. S. C., title 15, secs. 18 and 21), are hereby 
amended to read as follows: 


‘*See. 7. That no corporation engaged in commerce shall acquire, 
directly or indirectly, the whole or any part of the stock or other share 
capital and no corporation subject to the jurisdiction of the Federal 
Trade Commission shall acquire the whole or any part of the assets of 
another corporation engaged also in commerce, where in any line of 
commerce in any section of the country, the effect of such acquisition 
may be substantially to lessen competition, or to tend to create a 
monopoly. 

‘*No corporation shall acquire, directly or indirectly, the whole or 
any part of the stock or other share capital and no corporation subject to 
the jurisdiction of the Federal Trade Commission shall acquire the whole 
or any part of the assets of one or more corporations engaged in com- 
merce, where in any line of commerce in any section of the country, the 
effect of such acquisition, of such stocks or assets, or of the use of such 
stock by the voting or granting of proxies or otherwise, may be substan- 
tially to lessen competition, or to tend to create a monopoly. 

‘*This section shall not apply to corporations purchasing such stock 
solely for investment and not using the same by voting or otherwise to 
bring about, or in attempting to bring about, the substantial lessening 
of competition. Nor shall anything contained in this section prevent a 
corporation engaged in commerce from causing the formation of sub- 
sidiary corporations for the actual carrying on of their immediate law- 
ful business, or the natural and legitimate branches or extensions thereof, 
or from owning and holding all or a part of the stock of such subsidiary 
corporations, when the effect of such formation is not to substantially 
lessen competition. 

‘‘Nor shall anything herein contained, be construed to prohibit any 
common carrier subject to the laws to regulate commerce from aiding in 
the construction of branches or short lines so located as to become feeders 
to the main line of the company so aiding in such construction or from 
acquiring or owning all or any part of the stock of such branch lines, 
nor to prevent any such common carrier from acquiring and owning all 
or any part of the stock of a branch or short line constructed by an 
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independent company where there is no substantial competition between 
the company owning the branch line so constructed and the company 
owning the main line acquiring the property or an interest therein, nor 
to prevent such common carrier from extending any of its lines through 
the medium of the acquisition of stock or otherwise of any other com- 
mon carrier where there is no substantial competition between the 
company extending its lines and the company whose stock, property, or 
an interest therein is so acquired. 

‘*Nothing contained in this section shall be held to affect or impair 
any right heretofore legally acquired: Provided, That nothing in this 
section shall be held or construed to authorize or make lawful anything 
heretofore prohibited or made illegal by the antitrust laws, nor to exempt 
any person from the penal provisions thereof or the civil remedies therein 
provided. 

‘‘Nothing contained in this section shall apply to transactions duly 
consummated pursuant to authority given by the Civil Aeronautics 
Board, Federal Communications Commission, Federal Power Commis- 
sion, Interstate Commerce Commission, the Securities and Exchange 
Commission in the exercise of its jurisdiction under section 10 of the 
Public Utility Holding Company Act of 1935, the United States Mari- 
time Commission, or the Secretary of Agriculture under any statutory 
provision vesting such power in such Commission, Secretary, or Board. 

**See. 11. That authority to enforce compliance with sections 2, 3, 7, 
and 8 of this Act by the persons respectively subject thereto is hereby 
vested in the Interstate Commerce Commission where applicable to com- 
mon carriers subject to the Interstate Commerce Act, as amended ; in the 
Federal Communications Commission where applicable to common ear- 
riers engaged in wire or radio communication or radio transmission of 
energy ; in the Civil Aeronautics Board where applicable to air carriers 
and foreign air carriers subject to the Civil Aeronautics Act of 1938; in 
the Federal Reserve Board where applicable to banks, banking associa- 
tions, and trust companies; and in the Federal Trade Commission where 
applicable to all other character of commerce to be exercised as follows: 

‘* Whenever the Commission or Board vested with jurisdiction thereof 
shall have reason to believe that, any person is violating or has violated 
any of the provisions of sections 2, 3, 7, and 8 of this Act, it shall issue 
and serve upon such person and the Attorney General a complaint stating 
its charges in that respect, and containing a notice of a hearing upon a 
day and at a place therein fixed at least thirty days after the service of 
said complaint. The person so complained of shall have the right to ap- 
pear at the place and time so fixed and show cause why an order should 
not be entered by the Commission or Board requiring such person to 
cease and desist from the violation of the law so charged in said com- 
plaint. The Attorney General shall have the right to intervene and ap- 
pear in said proceeding and any person may make application, and upon 
good cause shown may be allowed by the Commission or Board, to inter- 
vene and appear in said proceeding by counsel or in person. The testi- 
mony in any such proceeding shall be reduced to writing and filed in the 
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office of the Commission or Board. If upon such hearing the Commission 
or Board, as the case may be, shall be of the opinion that any of the 
provisions of said sections have been or are being violated, it shall make 
a report in writing, in which it shall state its findings as to the facts, and 
shall issue and cause to be served on such person an order requiring such 
person to cease and desist from such violations, and divest itself of the 
stock, or other share capital, or assets, held or rid itself of the directors 
chosen contrary to the provisions of sections 7 and 8 of this Act, if any 
there be, in the manner and within the time fixed by said order. Until 
a transcript of the record in such hearing shall have been filed in a United 
States court of appeals, as hereinafter provided, the Commission or Board 
may at any time, upon such notice, and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any report or any order 
made or issued by it under this section. 

‘*Tf such person fails or neglects to obey such order of the Commis- 
sion or Board while the same is in effect, the Commission or Board may 
apply to the United States court of appeals, within any circuit where the 
violation complained of was or is being committed or where such person 
resides or carries on business, for the enforcement of its order, and shall 
certify: and file with its application a transcript of the entire record in 
the proceeding, including all the testimony taken and the report and 
order of the Commission or Board. Upon such filing of the application 
and transcript the court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the proceeding and of the 
question determined therein, and shall have power to make and enter upon 
the pleadings, testimony, and proceedings set forth in such transcript a 
decree affirming, modifying. or setting aside the order of the Commission 
or Board. The findings of the Commission or Board as to the facts, if 
supported by substantial evidence, shall be conclusive. If either party 
shall apply to the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for the failure to adduce 
such evidence in the proceeding before the Commission or Board, the 
court may order such additional evidence to be taken before the Com- 
mission or Board and to be adduced upon the hearing in such manner and 
upon such terms and conditions as to the court may seem proper. The 
Commission or Board may modify its findings as to the facts, or make new 
findings, by reason of the additional evidence so taken, and it shall file 
such modified or new findings, which, if supported by substantial evi- 
dence, shall be conclusive, and its recommendations, if any, for the 
modification or setting aside of its original order, with the return of 
such additional evidence. The judgment and decree of the court shall be 
final, except that the same shall be subject to review by the Supreme 
Court upon certiorari as provided in section 1254 of title 28, United 
States Code. 

‘* Any party required by such order of the Commission or Board to 
cease and desist from a violation charged may obtain a review of such 
order in said United States court of appeals by filing in the court a 
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written petition praying that the order of the Commission or Board be 
set aside. A copy of such petition shall be forthwith served upon the 
Commission or Board, and thereupon the Commission or Board forthwith 
shall certify and file in the court a transcript of the record as hereinbe- 
fore provided. Upon the filing of the transcript the court shall have the 
same jurisdiction to affirm, set aside, or modify the order of the Commis. 
sion or Board as in the case of an application by the Commission or 
Board for the enforcement of its order, and the findings of the Com- 
mission or Board as to the facts, if supported by substantial evidence, 
shall in like manner be conclusive. 

‘‘The jurisdiction of the United States court of appeals to enforce, 
set aside, or modify orders of the Commission or Board shall be exclusive. 

‘*Such proceedings in the United States court of appeals shall be 
given precedence over cases pending therein, and shall be in every way 
expedited. No order of the Commission or Board or the judgment of the 
court to enforce the same shall in anywise relieve or absolve any person 
from any liability under the antitrust Acts. 

‘Complaints, orders, and other processes of the Commission or 
Board under this section may be served by anyone duly authorized by 
the Commission or Board, either (a) by delivering a copy thereof to the 
person to be served, or to a member of the partnership to be served, or 
to the president, secretary, or other executive officer or a director of the 
corporation to be served ; or (b) by leaving a copy thereof at the principal 
office or place of business of such person; or (c) by registering and 
mailing a copy thereof addressed to such person at his principal office or 
place of business. The verified return by the person so serving said com- 
plaint, order, or other process setting forth the manner of said service 
shall be proof of the same, and the return post-office receipt for said com- 
plaint, order, or other process registered and mailed as aforesaid shall be 
proof of the service of the same.’’ 

Approved December 29, 1950, 12:50 p.m. 
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ACT TO REVIEW ORDERS OF F. C. C., SECRETARY OF AGRICULTURE 
AND MARITIME COMMISSION 


Public Law 901 
81st Congress — 2d Session 
(H. R. 5487) 


To provide for the review of orders of the Federal Communications Com- 
mission under the Communications Act of 1934, as amended, and of 
certain orders of the Secretary of Agriculture made under the 
Packers and Stockyards Act, 1921, as amended, and the Perishable 
Agricultural Commodities Act, 1930, as amended, and of orders 
of the United States Maritime Commission or the Federal Maritime 
Board or the Maritime Administration under the Shipping Act, 
1916, as amended, and the Intercoastal Shipping Act, 1933, as 
amended. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


Definitions 
Section 1. As used in this Act— 


(a) ‘‘Court of appeals’’ means a court of appeals of the United 
States. 

(b) ‘‘Clerk’’ means the clerk of the court in which the petition for 
the review of an order, reviewable under this Act, is filed. 

(ce) ‘*Petitioner’’ means the party or parties by whom a petition to 
review an order, reviewable under this Act, is filed. 

(d) When the order sought to be reviewed was entered by the 
Federal Communications Commission, ‘‘agency’’ means the Commission ; 
when such order was entered by the Secretary of Agriculture, ‘‘agency’’ 
means the Secretary ; when such order was entered by the United States 
Maritime Commission, or the Federal Maritime Board, or the Maritime 
Administration, ‘‘agency’’ means that Commission or Board, or Adminis- 
tration, as the case may require. 


Jurisdiction 


See. 2. The court of appeals shall have exclusive jurisdiction to 
enjoin, set aside, suspend (in whole or in part), or to determine the 
validity of, all final orders (a) of the Federal Communications Commis- 
sion made reviewable in accordance with the provisions of section 402 (a) 
of the Communications Act of 1934, as amended, and (b) of the Secre- 
tary of Agriculture made under the Packers and Stockyards Act, 1921, 
as amended, and under the Perishable Agricultural Commodities Act, 
1930, as amended, except orders issued under sections 309 (e) and 317 
of the Packers and Stockyards Act and section 7 (a) of the Perishable 
Agricultural Commodities Act, and (c) such final orders of the United 
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States Maritime Commission or the Federal Maritime Board or the Mari- 
time Administration entered under authority of the Shipping Act, 1916, 
as amended, and the Intercoastal Shipping Act, 1933, as amended, as are 
now subject to judicial review pursuant to the provisions of section 31, 
Shipping Act, 1916, as amended. 

Such jurisdiction shall be invoked by the filing of a petition as pro- 
vided in section 4 hereof. 


Venue 


See. 3. The venue of any proceeding under this Act! shall be in the 
judicial circuit wherein is the residence of the party or any of the parties 
filing the petition for review, or wherein such party or any of such parties 
has its principal office, or in the United States Court of Appeals for the 
District of Columbia. 


Review of Orders 


Sec. 4. Any party aggrieved by a final order reviewable under this 
Act may, within sixty days after entry of such order, file in the court 
of appeals, wherein the venue as prescribed by section 3 hereof lies, a 
petition to review such order. Upon the entry of such an order, notice 
thereof shall be given promptly by the agency by service or publication 
in accordance with the rules of such agency. The action in court shall 
be brought against the United States. The petition shall contain a concise 
statement of (a) the nature of the proceedings as to which review is 
sought, (b) the facts upon which venue is based, (c) the grounds on 
which relief is sought, and (d) the relief prayed. The petitioner shall 
attach to the petition, as exhibits, copies of the order, report, or decision 
of the agency. The clerk shall serve a true copy of the petition upon the 
agency and upon the Attorney General of the United States by mailing 
by registered mail, with request for return receipt, a true copy to the 
agency and a true copy to the Attorney General. 


Prehearing Conference 


See. 5. The court of appeals may hold a prehearing conference or 
direct a judge of such court to hold a prehearing conference. 


Record to be Certified 


Sec. 6. Within the time prescribed by, and in accordance with the 
requirements of, rules promulgated by the court of appeals in which the 
proceeding is pending, unless the proceeding has been terminated on a 
motion to dismiss the petition, the agency shall file in the office of the 
clerk the record on review, duly certified, consisting of the pleadings, 
evidence, and proceedings before the agency, or such portions thereof as 
such rules shall require to be included in such record, or such portions 
thereof as the petitioner and the agency, with the approval of the court 
of appeals, shall agree upon in writing. 
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Petitions Heard on Record Before Respondent 



































Sec. 7. (a) Petitions to review orders reviewable under this Act, 
1 unless determined on a motion to! dismiss the petition, shall be heard in 
7 the court of appeals upon the record of the pleadings, evidence adduced, 
and proceedings before the agency where the agency has in fact held a 





- hearing whether or not required to do so by law. 
Procedure Where No Hearing Held 
“ (b) Where the agency has held no hearing prior to the taking of the 
= action of which review is sought by the petition, the court of appeals 
ua shall determine whether a hearing is required by law. After such 
“ determination, the court shall (1) where a hearing is required by law, 
remand the proceedings to the agency for the purpose of holding a hear- 
ing; (2) where a hearing is not required by law, pass upon the issues 
presented when it appears from the pleadings and affidavits filed by the 
parties that no genuine issue of material fact is presented ; and (3) where 
is a hearing is not required by law, and a genuine issue of material fact is 
t presented, transfer the proceedings to a United States district court for 
a the district where the petitioner or any petitioner resides or has its 
.e principal office for hearing and determination as if such procedings 
n were originally initiated in the district court. The procedure in such 
ll eases in the United States district courts shall be governed by the 
e Federal Rules of Civil Procedure. 
is 
n Additional Evidence 
. (ce) If a party to a proceeding to review shall apply to the court of 
“ appeals, in which the proceeding is pending, for leave to adduce addi- 
g tional evidence and shall show to the satisfaction of such court (1) that 


such additional evidence is material, and (2) that there were reasonable 
grounds for failure to adduce such, evidence before the agency, such 
court may order such additional evidence and any counterevidence the 
opposite party desires to offer to be taken by the agency. The agency 
may modify its findings of fact, or make new findings, by; reason of the 
r additional evidence so taken and may modify or set aside its order and 
shall file a certified transcript of such additional evidence, such modified 
findings or new findings, and such modified order or the order setting 
aside the original order. 


“ Representation in Proceeding—lIntervention 

| 

a See. 8. The Attorney General shall be responsible for and have 
e charge and control of the interests of the Government in all court pro- 
, ceedings authorized by this Act. The agency, and any party or parties in 
S interest in the proceeding before the agency whose interests will be 
i affected if an order of the agency is or is not enjoined, set aside, or 
t suspended, may appear as parties thereto of their own motion and as of 
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right, and be represented by counsel in any proceeding to review such 
order. Communities, associations, corporations, firms, and individuals, 
whose interests are affected by the agency’s order, may intervene in any 
proceeding to review such order. The Attorney General shall not dispose 
of or discontinue said proceeding to review over the objection of such 
party or intervenors aforesaid, but said intervenor or intervenors may 
prosecute, defend, or continue said proceeding unaffected by the action 
or non-action of the Attorney General therein. 


Jurisdiction of Proceeding 


See. 9. (a) Upon the filing and service of a petition to review, the 
court of appeals shall have jurisdiction of the proceeding. The court 
of appeals in which the record on review is filed, on such filing, shall 
have jurisdiction to vacate stay orders or interlocutory injunctions 
theretofore granted by any court, and shall have exclusive jurisdiction 
to make and enter, upon the petition, evidence, and proceedings set forth 
in the record on review, a judgment determining the validity of, and 
enjoining, setting aside, or suspending, in whole or in part, the order of 
the agency. 


Stay or Suspension of Orders; Interlocutory Injunctions 


(b) The filing of the petition to review shall not of itself stay or sus- 
pend the operation of the order of the agency, but the court of appeals 
in its discretion may restrain or suspend, in whole or in part, the opera- 
tion of the order pending the final hearing and determination of the 
petition. Where the petitioner makes application for an interlocutory 
injunction suspending or restraining the enforcement, operation, or exe- 
cution of, or setting aside, in whole or in part, any order reviewable 
under this Act, at least five days’ notice of the hearing thereon shall be 
given to the agency and to the Attorney General of the United States. 
In cases where irreparable damage would otherwise ensue to the petition- 
er, the court of appeals may, on hearing, after not less than five days’ 
notice to the agency and to the Attorney General, order a temporary stay 
or suspension, in whole or in part, of the operation of the order of the 
agency for not more than sixty days from the date of such order pending 
the hearing on the application for such interlocutory injunction, in which 
ease such order of the court of appeals shall contain a specific finding, 
based on evidence submitted to the court of appeals, and identified by 
reference thereto, that such irreparable damage would result to petitioner 
and specifying the nature of such damage. The court of appeals, at the 
time of hearing the application for an interlocutory injunction, upon a 
like finding, may continue the temporary stay or suspension, in whole or 
in part, until decision on the application. 

The hearing upon such an application for an interlocutory injunction 
shall be given preference and expedited and shall be heard at the earliest 
practicable date after the expiration of the notice of hearing on the 
application provided for above. 
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Upon the final hearing of any proceeding to review any order under 
this Act, the same requirements as to precedence and expedition shall 


apply. 
Review in the Supreme Court on Certiorari or Certification 


See. 10. An order granting or denying an interlocutory injunction 
under section 9 (b) of this Act shall be subject to review by the Supreme 
Court of the United States upon writ of certiorari as provided in title 
28, United States Code, section 1254 (1); Provided, That application 
therefor be duly made within forty-five days after the entry of such 
order. The final judgment of the court of appeals in a proceeding to 
review under this Act shall be subject to review by the Supreme Court of 
the United States upon a writ of certiorari in accordance with the pro- 
visions of title 28, United States Code, section 1254 (1): Provided 
further, That application therefor be duly made within ninety days after 
the entry of such judgment. Either the United States or the agency or 
an aggrieved party may file such petition for a writ of certiorari. The 
provisions of title 28, United States Code, section 1254 (3), regarding 
certification, and of title 28, United States Code, section 2101 (e), regard- 
ing stays, shall also apply to proceedings under this Act. 


See. 11. The several courts of appeals shall adopt and promulgate 
rules governing the practice and procedure, including prehearing con- 
ference procedure, in proceedings to review orders under this Act: 
Provided, however, That such rules shall be approved by the Judicial 
Conference of the United States. 


Enforcement 


See. 12. The several United States district courts are hereby vested 
with jurisdiction specifically to enforce, and to enjoin and restrain any 
person from violating any order heretofore or hereafter issued under 
section 203 of the Packers and Stockyards Act, 1921 (42 Stat. 161). 


Repeals 


Sec. 13. All laws or parts of laws inconsistent with the provisions 
of this Act are repealed. 


Effective Date 


See. 14. This Act shall take effect on the thirtieth day after the 
date of its approval. However, actions to enjoin, set aside, or suspend 
orders of the Federal Communications Commission or the Secretary of 
Agriculture, or the United States Maritime Commission, the Federal 
Maritime Board, and the Maritime Administration which are pending 
when this Act becomes effective, shall not be affected thereby, but shall 
proceed to final disposition under the existing law. 

Approved December 29, 1950. 





Rail Transportation 
By A. Rea Wuuiams, Editor 





APPOINTMENTS 
1. C. C. Chairmanship 


The I. C. C. announced on December 12, that Commissioner Walter 
M. W. Splawn will be its Chairman for the year 1951. He was elected 
by the Commission to succeed Commissioner J. Monroe Johnson. Com- 
missioner Splawn was originally appointed as a Commissioner in January 
1934 and served as Chairman in 1938. His present term expires De- 
cember 31, 1954. 





1. C. C. Commissioners Reappointed 


On December 7 President Truman sent to the Senate the nominations 
of Commissioners John L. Rogers and Hugh W. Cross to succeed them- 
selves as members of the Interstate Commerce Commission for terms ex- 
piring December 31, 1957. The appointment of Commissioner Cross was 
confirmed by the Senate on December 14, 1950. 





House Committee on I&FC Membership Appointment 


Representative Frank Ertel Carlyle, Democrat, Seventh District 
North Carolina, has been elected a member of the House Committee on 
{nterstate and Foreign Commerce. He succeeds to the vacancy caused 
by the death of Representative Alfred L. Bulwinkle of North Carolina. 
Representative Carlyle is a lawyer, of Lumberton, North Carolina, and 
is serving his first term in Congress. 





Director of Defense Mobilization 


President Truman has appointed Charles E. Wilson, President of 
General Electric Company, as Director of Defense Mobilization. Mr. 
Wilson has resigned his position with General Electric Company. In 
addition to his other powers, he will assume control of all priority and 
allocation functions previously assigned to various Government agencies 
under the Defense Production Act of 1950. He becomes the operating 
boss over all economic and production aspects of mobilization, and ranks 
next to the President in power and authority. He reports only to the 
President. 





Handling of Car Service Subjects 


To cope with transportation problems in the handling of car service 
subjects the I. C. C., through funds advanced by the Defense Transport 
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Administration, has created three additional sections within the Bureau 
of Service and made the following appointments to head those sections: 

Mr. Kenneth K. Stokes, former General Superintendent of Trans- 
portation of the Rock Island Railroad, is Chief of the Closed Car Section. 

Mr. Walter J. Howard, former demurrage specialist from the Penn- 
sylvania Railroad, is Chief of the Open Car Section and will handle all 
matters pertaining to demurrage and coal at tidewater and lake ports. 

Mr. Howard S. Kline, former consultant on freight rates, railroad 
statistics and mileages, is Chief of the Car Utilization Section. 





NPA Personnel 


National Production Authority announced on November 29 the ap- 
pointment of Robert L. Glenn to assist with the organization of a Trans- 
portation Equipment Division. Mr. Glenn came to NPA from the NSRB 
where he was Director, Materials-Manpower Section of the Transporta- 
tion Office since April, 1948. From 1944 until 1948, he was Director, 
Division of Materials-Manpower for ODT. 





National Mediation Board Appointment 


The nomination of John Thad Scott, Jr., to succeed himself as a 
member of the National Mediation Board was confirmed by the Senate 
on December 13. Judge Scott is now Chairman of the Board. 





Deputy Solid Fuels Administrator 


Secretary of the Interior Oscar L. Chapman announced on Decem- 
ber 8 the appointment of Edward T. Klett of Wilkes-Barre, Penna., as 
Deputy Solid Fuels Administrator. He will represent the anthracite 
mining industry. 





DTA Personnel 


DTA Administrator Knudson has announced the following appoint- 
ments: Harold K. Osgood, of Alexandria, Va., to be Storage Specialist ; 
Lee A. Hyde, of Memphis, Tenn., to be a consultant on domestic street 
and highway transportation; Benjamin R. Miller, of Vienna, Va., to be 
consultant on domestic transportation manpower. Mr. Miller has been 
acting director of manpower for DTA. He is Director of Industrial Re- 
lations of the American Trucking Associations, Ine. Al S. Johnson, Port 
Director of Gulfport, Miss., will set up machinery for handling subjects 
having to do with port terminals. Mr. Johnson was Assistant Director 
of ODT from 1942 to 1947. 

The appointment of P. L. Siemiller, General Vice President, Inter- 
national Association of Machinists, as DTA Director of Manpower was 
announced on November 27. 
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AAR Purchase and Stores Division 


Charles E. Woodson, of Roanoke, Va., has been appointed Executive 
Vice President of the AAR Purchase and Stores Division, to succeed the 
late William J. Farrell. He has been on loan to the AAR from the 
Norfolk & Western Railway. 





FINANCE MATTERS 
Md. & Pa. R. R. Mahaffie Act Application 


In F. D. 17035—Maryland and Pennsylvania Railroad Company 
Securities Modification, Division 4 of the I. C. C., has approved subject 
to certain conditions, a plan for the alteration and modification of the 
securities of the Maryland and Pennsylvania Railroad Company. 





Wisconsin Central Ry. Reorganization 


In Finance Docket 14720—Wisconsin Central Railway Company 
Reorganization, Examiner Homer H. Kirby has recommended a modified 
plan of reorganization for that company. A plan of reorganization was 
approved by Division 4 of the I. C. C. on June 3, 1947, but the subject 
was reopened for further hearing. 





Cloverdale & Catawba Ry. Application 


Division 4 of the I. C. C. has authorized the Norfolk and Western 
Railway Company to acquire the line of railroad owned by the Clover- 
dale and Catawba Railroad Company and the Lone Star Cement Corpo- 
ration in Botetourt County, Va. In its report, Division 4 said: 


‘‘The applicant correctly points out that approval of the proposal 
also would be in furtherance of our general policy to encourage 
existing carriers to furnish such transportation as may be needed 
rather than to create new additional and short line railroads, par- 
ticularly, where, as here, the line to be acquired is owned by an in- 
dustry which would be the principal shipper.’’ 





Railway Express Contract 


In F. D. 7316—Ezpress Contract, 1929, Examiner Howard Hosmer, 
on further consideration, has recommended that the I. C. C. find that 
the uniform operating agreements between the Railway Express Agency 
and the rail carriers participating in express business, originally ap- 
proved in 150 I. C. C. 423, to involve a pooling of service and of traffic, 
of which the exclusive-agency provision is an essential ingredient, and 
that such pooling will not unduly restrain competition and is in the 
interest of better service to the public and of economy in operation. 
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The Commission entered an order on December 11, canceling fur- 
ther hearing in this proceeding, and assigning it for oral argument be- 
fore the entire Commission on January 29, 1951. 





FORMAL MATTERS 
Class Rate Investigation 


In Docket 28300—Class Rate Investigation, 1939, the I. C. C. heard 
oral argument on December 18-20, at which time representatives of east- 
ern and southern railroads (with exception of Louisville & Nashville) 
generally accepted the proposed scale with some changes. The western 
carriers, however, proposed a completely new and higher scale. The east- 
ern railroads proposed a slightly lower level of rates than that of the 
Commission, and the Southern carriers a slightly higher scale. Counsel 
for the western carriers said that the Commission’s scale would cost those 
railroads $26,000,000 in annual revenue and would raise havoe with 
transcontinental rates. He said western railroads need higher rates than 
the East and South because of higher operating costs due to longer 
distances in the West. 





Electric Railway Mail Pay Case 


In Docket 29943—Electric Railway Mail Pay, 1948, the I. C. C., by 
order dated December 11, but not made public until December 21, denied 
the petition of the Postmaster General for reargument and reconsidera- 
tion, and set aside its order of October 23, 1950 which had stayed the 
order entered on September 6, 1950, pending consideration and disposi- 
tion by the Commission of the Postmaster General’s petition. 

The Commission found the grounds relied upon and set forth in the 
petition of the Postmaster General are not sufficient to warrant the pro- 
ceeding for reargument and reconsideration. 





Furnishing Livestock Feed Not Transportation Service 


In Docket 30180—Merchants Packing Company, Et Al. v. Union 
Pacific Railway Company, Et Al., Division 3 of the I. C. C. has held 
that the furnishing of feed to livestock is not a transportation service 
subject to the Interstate Commerce Act, and has dismissed a complaint 
relating to charges for such feed and an alleged failure to observe pub- 
lished feeding rules. 





Ogden Gateway Case 


In F. D. 30297—The Denver and Rio Grande Western Railroad 
Company vs. Union Pacific Railroad Company, Et ALl., the time for filing 
exceptions to the report proposed by the examiner has been extended to 
February 15, 1951. 
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Parcel Post Rate Increases 


The first phase of a hearing on the petition of the Postmaster General 
for an increase in parcel post rates was concluded on December 6, at 
which time the hearing was recessed until January 8, 1951. The Post- 
master General urged the approval of his petition, which is being opposed 
by the Railway Express Agency and the Brotherhood of Railway and 
Steamship Clerks. The Railway Express Agency witnesses said that the 
Postmaster General is not asking for sufficient increases in fourth-class 
rates to take care of handling costs. They said that if parcel post rates 
were made high enough to cover all costs the Railway Express Agency 
would again participate in the available traffic. They said that since 
1946 the Agency has suffered a loss of nearly one-half the traffic of earlier 
years and has dropped nearly one-half of its then 80,945 employees. The 
Brotherhood of Railway and Steamship Clerks took the same position, 
the president of that organization saying that it is ‘‘economically un- 
. sound and socially undesirable’ for the Government to engage in a 
general transportation business in competition with private enterprise 
for charges less than it cost to furnish those services. 





Pooling of L. C. L. Traffic 


The Atlantic Coast Line, Florida East Coast Railway, Pennsylvania 
Railroad, Seaboard Air Line, and the Richmond, Fredericksburg & 
Potomac Railroad have asked the I. C. C. for authority to pool their 
l. ce. 1. freight shipments between New York and Miami. They propose 
daily 1. ¢. 1. service with revenues going to the roads over whose tracks 
the shipments actually move. They want to forward these shipments 
without necessarily following the routing specified by the shippers. A 
similar plan has been in effect from St. Louis to San Francisco since 
World War II. The railroads have asked for the pooling privilege as 
a means of conserving equipment. 





Railway Mail Pay 


In Docket 9200—Railway Mail Pay, the I. C. C. has released a re- 
port and order dated December 4, 1950, approving the settlement reached 
by the Post Office Department and the carriers for an increase in com- 
pensation of $312,000,000 for the period from February 1947, when the 
first petition was filed, and to and including December 31, 1950. The 
Commission also found the principles contained in a stipulation and 
agreement between the parties to apply in establishing rates and charges 
for services on and after January 1, 1951 to be fair and reasonable. 

The proceeding was held open for the prescription of fair and 
reasonable rates and compensation for services on and after January 
1, 1951. 

Commissioner Mitchell filed a concurring opinion and Commissioner 
Lee dissented. ; 
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Reed-Bulwinkle Act Agreements 


In Section 5a Application No. 21—IUinois Freight Association 
Agreement, hearings were completed on November 30, before Division 2 
of the I. C. C. Briefs are due on March 15, 1951. There will be no 
reply briefs. 

The Inter-territorial Agreement proceeding has been docketed as 
Section 5a Application No. 26. 





Self-Propelled Units Inspection Rules 


The BLE has asked the I. C. C. to amend its rules for the inspection 
of locomotives so as to make them apply to self-propelled units designed 
to carry freight or passenger traffic in multiple unit service operated by 
a single set of controls. The BLE had asked the Commission to make 
all railroads parties to the proceeding, and particularly named the Long 
Island Rail Road and the Hudson and Manhattan as carriers which 
operate such units. 





Tennessee Intrastate Rates 


The I. C. C. has instituted an investigation to determine whether 
freight rates between points in Tennessee discriminate against interstate 


commerce. Railroads operating in and through Tennessee have alleged 
that the refusal of the state to permit intrastate rates to increase in line 
with interstate rates has caused undue prejudice against interstate com- 
merce. 





Railway Mail Pay Case 


Further hearing in Docket 9200—Ratlway Mail Pay, was had before 
Commissioner Mitchell and Chief Examiner Frank E. Mullen on De- 
eember 18-20. The hearing was recessed until Tuesday, February 6, 1951. 





Minnesota Intrastate Rates 


The nineteen railroads operating in Minnesota have asked the I. C. C. 
to authorize a $700,000 a year increase in freight rates on shipments 
within the State. The railroads allege that current intrastate rates dis- 
criminate against interstate rates. The Minnesota Railroad and Ware- 
house Commission permitted intrastate rates to increase to the same level 
as interstate rates except with respect to iron and steel articles, sugar 
beets, live stock, coke, coal, brick, granite, stone, sand, gravel, soy beans 
and pulp wood. The railroads ask that the intrastate rates on these 
articles be increased to the interstate levels. 
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LEGISLATION 
Judicial Review of FCC and Other Orders 


H. R. 5487, providing for review of orders of the Federal Communi- 
cations Commission, certain orders of the Secretary of Agriculture made 
under the Packers and Stockyards Act, 1921, and the Perishable Agri- 
cultural Commodities Act of 1930, and orders of the U. S. Maritime Com- 
mission, the Federal Maritime Board, and the Maritime Administration, 
passed by the Senate became law on December 29, 1950. 





Long Island Rail Road Bill 


Designed to remove the Long Island Rail Road from the jurisdiction 
of the Interstate Commerce Commission, H. R. 9852 has been introduced 
by Representative Leonard W. Hall. The bill would amend Part I of the 
Interstate Commerce Act so as to exempt therefrom any railroad which 
operates wholly within a state if 95% or more of its passenger revenues 
are derived from intrastate transportation of passengers. The bill reads 
as follows: 


‘‘That subdivision (a) of section 1 (3) of the Interstate Commerce 
Act, as amended, is hereby amended by inserting after the third sentence 
thereof the following new sentence : ‘The term ‘‘railroad’’ as used in this 
part shall not include any railroad which operates wholly within a single 
State if 95 per centum or more of its revenue from transportation of 
passengers is derived from transportation of passengers to which this 
part is not made applicable by section 1 (2).’ 

‘*See. 2. This Act shall take effect thirty days after the date of its 
enactment.’’ 





Troop Train Accidents 


Representative Rogers of Massachusetts, has introduced H. Res. 870, 
requesting the Secretary of the Army and the Chairman of the Inter- 
state Commerce Commission to furnish to the House full and complete 
information with respect to two recent railroad accidents involving troop 
trains. 





Furlough Transportation Tax 


On December 14, the House gave final approval to H. R. 9840, to 
exempt furlough travel of service personnel from the tax on transporta- 
tion of persons, and sent the bill to the White House for the action of the 
President. He signed it on December 15. 
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MISCELLANEOUS 
DTA Delegation of Authority 


DTA Administrator James K. Knudson issued DTA Delegation 1, 
on December 13, respecting use of passenger-carrying transportation 
equipment by rail carriers. The delegation order reads as follows: 


Pursuant to the authority of the Defense Production Act of 1950 
(64 Stat. 798), Executive Order 10161 (15 F. R. 6105), and Organization 
Order DTA 1 (15 F. R. 6728), there is hereby delegated to the Director 
of the Bureau of Service of the Interstate Commerce Commission (herein- 
after referred to as the Director) the authority to perform the functions 
and exercise the power conferred by section 101 of Executive Order 
10161 upon that commissioner of the Interstate Commerce Commission 
who is responsible for the supervision of the Bureau of Service of the 
Commission, for the purpose of allocating the use of passenger-carrying 
transportation equipment by rail carriers in such manner, upon such 
conditions, and to such extent as he shall deem necessary or appropriate 
to promote the national defense. 

The Director may perform the functions and exercise the power 
conferred upon him by this order through such agencies, officers, and 
employees of the Government and in such manner as he may determine. 

The exercise of the powers and authority conferred hereby shall be 
subject to the general control and supervision of the Administrator of 
the Defense Transport Administration. 





Highway Transport Barriers 


DTA Administrator James K. Knudson, in an address before 
the American Association of State Highway Officials, at Miami, Fla., on 
December 4, said that in anticipation of a possible national emergency, 
what he considered unjustifiable barriers to unwarranted restrictive 
interstate highway transportation should be eliminated. He said, ‘‘It is 
important that steps be taken promptly to deal with these problems of 
interstate trade barriers. If the states do not in this emergency period 
cooperate effectively in an objective reappraisal looking forward to the 
elimination of all unjustifiable barriers, their failure to do so will be an 
invitation to elements of the Federal government to take the lead in 
bringing about uniform standards.’’ He said that during World War 
II all of the states adhered to the terms of an emergency formula 
developed by ODT in order to increase the utilization of highway trans- 
portation, but since then many, of the states have returned to their old 
programs of handicapping highway transportation by application of 
numerous restrictions. 





National Emergency 


President Truman signed a proclamation at 10:20 A.M. on Satur- 
day, December 16, declaring a National emergency. He also signed an 
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executive order establishing the Office of Defense Mobilization. The 
executive order provides that the Director of Defense Mobilization ‘‘shall 
on behalf of the President direct, control, and coordinate all mobilization 
activities of the executive branch of the Government, including but not 
limited to production, procurement, manpower, stabilization and trans- 
port activities.’’ It also provides that all functions delegated or assigned 
by or pursuant to the provisions of Executive Orders 10161 of Septem- 
ber 9, 1950 and 10172 of October 12, 1950 shall be performed by the 
respective officers concerned, subject to the direction and control of the 
Director. 





Freight Absorptions 


The ‘‘watchdog’’ subcommittee of the Senate Committee on Inter- 
state and Foreign Commerce appointed to follow the activities of the 
Federal Trade Commission with respect to eliminating existing confusion 
regarding validity of freight absorption and competitive pricing prac- 
tices made public a report on December 13th, calling upon the Eighty- 
Second Congress to enact legislation to clarify the right of sellers to 
competitive freight absorption. Businessmen are entitled to a clarifica- 
tion of this subject, particularly at a time when industry is being urged 
to expand due to the international situation, the report said. 

The committee said that much of the existing confusion is directly 
attributable to the Federal Trade Commission, and that it is reasonably 
certain that clarification cannot be feasibly achieved at that agency. 





Long Island R. R. Safety Devices 


The Interstate Commerce Commission, on December 18, ealled on 
the trustees of the Long Island Rail Road to extend its automatic cab- 
signal system to nine miles of its line between the ‘‘Harold’’ signal 
tower and Hillside, and to install new automatic train control system on 
that line and another 44.1 miles of track on several branches of the road. 
The trustee has 30 days in which to advise the Commission that the 
recommendations will be complied with. After that time, the Commis- 
sion said, consideration would be given to instituting proceedings to re- 
quire such installations, with penalties for failure to do so, if its recom- 
mendations were declined. 

The recommendation for additional safety devices followed investiga- 
tion of the accident on the Long Island on November 22 resulting in the 
death of 77 passengers, the injury of 352 passengers, the death of one 
employee and the injury of 11 other employees. 

The trustees announced that the recommendations would be carefully 
studied, and that the Commission would be advised of the carrier’s in- 
tentions within the required 30 days. 

The Commission, in reaching its conclusion, also considered the ac- 
cident of February 17, 1950 near Rockville Centre, in which 31 per- 
sons were killed and 158 injured. 
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St. Lawrence Power Project 


The Federal Power Commission has denied application by the State 
of New York to develop a power project on the United States side of the 
St. Lawrence River. The Commission recommended that the United 
States go ahead with the power project and accompanying navigation 
development in the International Rapids section of the St. Lawrence. 
The State of New York proposed to build the power portion of the 
project on the United States side of the Rapids and the Ontario Hydro- 
electric Power Commission was to build the Canadian part. The plan 
did not provide for construction of deep draft navigation facilities 
which is called for in the 1941 Great Lakes-St. Lawrence Agreement 
between the United States and Canada. The Federal Power Commission 
said, ‘‘The critical international situation now facing the world calls 
for immediate commencement of construction of the combined project.’’ 
It called on Congress to consider the program at the earliest possible 
moment. 





Valuation of Railroads 


By direction of Division 2, the Bureau of Valuation of the I. C. C. 
has prepared a statement showing elements of value of property used 
in common-carrier service by Class I Line-Haul Railways as of January 
1, 1950, together with a statement of the methods used in their develop- 
ment. 

The data shown in this statement are the same as was contained in 
Exhibit 1, in Ex Parte 163, Increased Freight Rates, except brought 
down to a later date and broken down as between Road and Equipment. 





STATISTICS 
Steam Railway Accidents 


A preliminary summary of steam railway accidents for the first 
ten months of 1950 as compared with the first ten months of 1949 has 
been issued by the Bureau of Transport Economies and Statistics of the 
I. C. C. 

During the first ten months of 1950 there were 97 passengers killed 
and 2,616 injured in train and train service accidents as compared with 
21 killed and 2,196 injured in such accidents during the first ten months 
of 1949. 

During the first ten months of 1950 there were 291 employees killed 
and 17,305 employees injured while on duty, as compared with 335 killed 
and 18,720 injured while on duty during the first ten months of 1949. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,292,107 employees at the middle of November 1950, an increase of 





340 I. C. C. PRACTITIONERS’ JOURNAL 





15.96% as compared with the middle of November 1949, and an increase 
of 0.09% as compared with the middle of October 1950. 


Railway employment at the middle of November 1950 was 125.5 of the 
1935-1939 average. 





Railway Equipment 


The backlog of new freight cars on order on December 1, 1950, was 
126,870, according to a joint announcement made by the American Rail- 
way Car Institute and the Association of American Railroads. This 
compares with 122,148 on November 1, 1950, and 14,146 on December 1, 
1949. The backlog on December 1 this: year is divided 91,512 with car- 
builder companies and 35,358 with railroad shops. 

Deliveries of new domestic freight cars in November of this year 
totaled 5,791 compared with 5,501 delivered in October. Of the 5,791 
cars delivered, 3,352 were built by the carbuilders and 2,439 by railroad 
shops. 

Orders for new freight cars in November totaled 10,573 compared 
with 21,893 in October. Of the new cars ordered, 9,573 will be built by 
carbuilder companies and 1,000 in railroad shops. 





Revenue Freight Loadings 


Loadings of revenue freight for the week ending December 16, 1950, 
totaled 772,902 cars. This was an increase of 133,174 cars or 20.8% 
above the corresponding week in 1949, and an increase of 18,350 cars, 
or 2.4% above the corresponding week in 1948. 

Loading of revenue freight for the week of December 16 increased 
6,159 ears, or eight-tenths of one per cent above the preceding week. 

Coal loading amounted to 166,349 cars, an increase of 39,873 cars 
above the corresponding week a year ago, and an increase of 5,092 cars 
above the preceding week this year. 





Estimated Freight Carloadings 


Freight carloadings in the first quarter of 1951 are expected to be 
16.5 per cent above those in the same period in 1950, according to esti- 
mates just compiled by the 13 Regional Shippers Advisory Boards. 





Railroad Operating Revenues 


Based on advance reports from eighty-two Class I railroads, whose 
revenues represent 81.5 per cent of total operating revenues, the AAR 
has estimated that railroad operating revenues in November, 1950, in- 
ereased 18.1% compared with the same month of 1949. The estimate 
covers operating revenues only, and does not take operating expenses 
or other costs into account. 

Estimated freight revenue in November 1950, was greater than in 
November 1949, by 19.6%. Estimated passenger revenue increased 2.6%. 
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Railroad Net Income 


Estimated net income of Class I railroads in October, 1950, after 
interest and rentals, amounted to $108,000,000 compared with $22,000,000 
in the same month in 1949, when railroad traffic was sharply reduced by 
strikes in the coal and steel industries, according to reports filed by the 
earriers with the Bureau of Railway Economics of the AAR. Net in- 
come, for the first ten months of 1950, after interest and rentals, was 
estimated at $575,000,000 compared with a net income of $302,000,000 
in the corresponding period of 1949. 

Class I railroads in October, 1950, had a net railway operating in- 
come of $134,629,278 compared with $46,667,317 for the same month of 
1949. The corresponding net railway operating income for the first ten 
months of 1950 totaled $814,671,802 compared with $542,809,666 in the 
same period of 1949. 





Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement M-250 showing passenger traffic statistics of Class I 
steam railways for the first eight months of 1950 as compared with the 
first eight months of 1949. During the first eight months of 1950 pas- 
senger revenues for passengers in coaches showed a decrease of 15.7% 


as compared with the first eight months of 1949, and passenger revenue 
for passengers in parlor and sleeping cars showed a decrease of 4.1%. 
The number of revenue passengers carried in coaches decreased 20% 
and those carried in sleeping cars decreased 9.7%. 
However, the revenue per passenger mile for passengers in coaches 


increased 2.9% and for those in parlor and sleeping cars the increase 
was 4.2%. 





Private Car Company Statistics 


The Bureau of Transport Economies and Statistics has issued State- 
ment No. Q-900 summarizing quarterly reports of persons furnishing 
cars to or on behalf of carriers by railroad or express companies for 
the second quarter of 1950. On June 30, 1950 these companies owned 
258,839 cars. During the second quarter of 1950 these companies re- 
ceived a total of revenue for the use of the cars of $43,730,013. 





Railroad Salaries 


In Statement No. 5060, issued by the Bureau of Transport Eco- 
nomies and Statistics of the I. C. C., relating to compensation of officers, 
directors, ete., of Class I line-haul railways and Class I switching and 
terminal companies for 1949, there is a table showing persons receiving 
salary at the close of the year and other compensation during the year 
aggregating $20,000 or more, for the years 1942-1949, as follows: 
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No. of Aggregate 

Salary Group Persons % Salary % 
$20,000-$24,999 214 41.96 $ 4,606,557 28.73 
25,000- 29,999 105 20.59 2,749,100 17.14 
30,000- 39,999 88 17.26 2,902,804 18.10 
40,000- 49,999 43 8.43 1,812,800 11.31 
50,000- 59,999 23 4.51 1,181,000 7.37 
60,000- 69,999 15 2.94 905,000 5.64 
70,000 and over 22 4.31 1,878,500 11.71 
Total 510 100.00 $16,035,761 100.00 





Statistics of Pipe Line Companies 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement Q-600 showing transportation revenue and traffic 
of the large oil pipe line companies for the third quarter of 1950 as com- 
pared with the third quarter of 1949. The transportation revenue of 
these companies for the third quarter of 1950 was $107,922,579 as com- 
pared with $86,358,620 during the third quarter of 1949, an increase 
of 25%. The number of barrels of oil originated on line and received 
from connections during the third quarter of 1949 was 567,981,857 and 
for the third quarter of 1950 was 723,744,738. 
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Motor Transportation 
By Harry E. Boor, Editor 


Attorney, American Trucking Associations, Inc. 





Lenoir-Schenley Case to be Taken to United States Supreme Court 


The decision of the U. S. Court for Eastern Virginia which held in 
favor of the ‘‘ primary business’’ test for private carriage is being taken 
to the United States Supreme Court by three motor common carriers 
and the Regular Route Common Carrier Conference. The District Court 
has certified the case for appeal and should the Supreme Court agree 
to review the case, it will have to decide the question of whether the 
‘principal business purposes,’’ rather than receipt of some compensation 
for transportation, is the major determinant of private or for-hire carrier 
status. The Common Carrier groups contend that the true test of for- 
hire carriage is whether compensation is received, and they allege that 
the District Court erred in at least ten respects in upholding the I. C. C. 
view that Lenoir and Schenley are not primarily engaged in transpor- 
tation, and that their truck therefore is not for-hire, even if some inci- 
dental compensation for transportation is obtained. The Common Car- 
riers further contend that if Private Carriers are allowed to receive com- 
pensation, the for-hire field will be invaded. 

The Private Carriers contend that the Common Carriers seek to 
drive Private Carriers from the transportation field, and the fact that a 
designation of an operation as private carriage allows exemption from 
all but I. C. C. safety regulations. 





Defense Transport Administrator Receives Trucking Industry’s 
Claim for New Vehicles 


The trucking industry, through the American Trucking Associations, 
has given the Defense Transport Administrator, James K. Knudson, the 
equipment needs for 1951. The presentation called for 620,000 new 
tractors, trailers and trucks in 1951 to maintain the nation’s vehicle fleet 
and build it in part for emergency tasks ahead. In addition to these 
new equipment needs, the plan also advised that it will be necessary to 
provide for an unrestricted flow of repair and maintenance new parts, 
adequate numbers of tires and materials for construction of terminals 
and shops. The presentation pointed out that automotive vehicle and 
body manufacturers would have to translate the trucking industry’s 
indicated needs into detailed tonnage claims for necessary materials and 
quarterly estimates. A summary of the data submitted for 1951 vehicle 
requirements shows: 418,000 new medium trucks and truck-tractors, 
106,000 new heavy truck and truck-tractors and 96,000 new trailers and 
semi-trailers. Estimates were not made for the light-class trucks nor did 
the estimates include vehicles for export or military and civilian govern- 
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ment use. Light truck figures are to be submitted at a later date. These 
estimates would add a potential capacity in excess of 100 billion intercity 
ton-miles per year. The estimates presented to D. T. A. were based on 
figures submitted by 1,000 truck operators of all types (except Tank 
Truck operators) who own 43,000 power units and 37,000 trailers and 
semi-trailers. 

Following the industry presentation, the manufacturers of truck- 
trailers converted the trailer needs into material requirements. The 
96,000 trailers and semi-trailers will require 321,201 tons of steel, 
69,539,000 pounds of aluminum, and 1,540,000 pounds of copper and 
copper base alloys. The manufacturers noted that many of the trailers 
would require tandem axles and result in a need of 157,527 axles and 
630.108 tires. 





Clearing House for Interline Freight Bills Proposed in Atlanta, Georgia 


An Atlanta, Georgia bank has made inquiries as to the possibility 
of establishing a clearing house for settlement of interline freight bills 
of those trucking companies which interchange freight in Atlanta. The 
bank has been discussing the possibility with officials of large companies 
and is trying to bring the matter to the attention of smaller carriers. 
The interest of the Georgia bank is an outgrowth of an Interline Clearing 
House established with the Central National Bank of Chicago. 





Additional Charges in New York Motor Area Allowed Motor Lines 


The police refusal to allow vehicle units of more than 33 feet in the 
market of Manhattan’s lower West Side has resulted in motor freight 
carriers, who observe tariffs of the Middle Atlantic Conference, being 
permitted to establish additional charges for service in that part of Man- 
hattan. The ‘‘plus’’ charges reflect costs incident to transferring large 
and relatively large shipments to small vehicles which comply with the 
police restrictions on length. Under the new schedule, motor carriers 
will charge 5 cents per 100 pounds on shipments of 6,000 pounds or 
more, and 8 cents per 100 pounds on shipments subject to truck-load 
rates for service in the Lower West Side. 





Filing Date for Arguments con Revised Safety Regulations 
Postponed to March 1, 1951 


As the result of a petition filed by the American Trucking Associa- 
tions, Ine. the I. C. C. has granted a postponement from December 29, 
1950 to March Ist, 1951 for filing arguments on the revised safety regu- 
lations proposed by the Bureau of Motor Carriers. In the meantime an 
industry committee headed by J. J. Brady of Brady’s Transfer and 
Storage Company, Fort Dodge, Iowa has been set up to review the regu- 
lations and prepare recommendations based on the ideas of executives 
in the trucking industry. 
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Major General Fleming to Head New Transportation Council 
in Commerce Department 


Major General Philip B. Fleming, Under-Secretary of Commerce 
for Transportation, has been named Chairman of the Transportation 
(ouneil which includes the Commissioner of Public Roads, the Chair- 
man of the Civil Aeronautics Board, the Maritime Administrator, the 
Civil Aeronautics Administrator and the Chairman of the Advisory 
Board of the Inland Waterway Corporation. The duties of the Council 
will be to advise Secretary Sawyer with respect to departmental policies 
in the general field of transportation and they have been specifically 
designated to develop coordinated policies and programs of the Depart- 
ment’s transportation agencies in the interest of successful mobilization 
of the nation’s transportation resources. This Council will also develop 
policies and programs designed to enable the Secretary to fulfill his 
responsibilities with respect to the availability and maintenance of trans- 
portation resources adequate to meet the needs of commerce and national 
security. In addition to General Fleming’s duties on the Council, he 
will be responsible for compiling and analysing estimates of traffic re- 
quirements to be imposed on existing transportation facilities by the 
needs of industrial mobilization; determining the adequacy of such 
facilities to handle the increasing load; developing proposals designed 
to secure the best possible use of existing transportation facilities and 
stimulate the provision of needed additional facilities. 





Post Office Department Surveys the Possibility of Motor Trucks 
Transporting Mail 


A recent survey made by the Post Office Department shows that the 
Government can save 20% in its aggregate domestic mail transportation 
costs by substituting motor truck service for rail service on 25 proposed 
routes. In summarizing its survey, the Post Office Department said: ‘‘It 
is apparent that trucks may be substituted for rail service with attendant 
equal or better service.’’ 

The survey with cost studies, extending to six of the twelve Postal 
Transport Service Divisions, is part of the official record in the proceed- 
ing on a new rate structure for railway mail service which was the 
subject of Interstate Commerce Commission’s hearings—(Docket No. 
9200, Railway Mail Pay). The Post Office Department gave nine specific 
instances of superiority of truck service in handling the mail. 

At the I. C. C. hearing, Mr. John M. Redding, Second Assistant 
Postmaster General testified that ‘‘it appears that it is possible to move 
mail by truck at costs lower or substantially comparable to existing costs 
by railroads, taking into consideration the savings and efficiencies that 
result from door-to-door service which eliminates intermediate transfers 
and terminal handling at destination points.’’ 
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The American Association of State Highway Officials 
Hold Annual Meeting in Miami, Florida 


The American Association of State Highway Officials at its annual 
meeting adopted resolutions emphasizing ‘‘the pressing needs for an 
accelerated program of highway construction and maintenance, pledging 
assistance to the Federal Government in claiming materials, urging 
speedy construction of the interstate system of highways, promising 
construction of best safety performance and endorsing load tests on 
highway pavements.’’ 

The resolution calling on Federal and State agencies to accelerate 
highway construction and maintenance pointed out that motor vehicle 
transportation ‘‘is now in a seriously weakened condition resulting from 
inadequate maintenance and construction during the depression and 
neglect during the last war occasioned by restrictions placed * * * be- 
cause of the totally unsound theory that the highway plant may be 
neglected during a war period.’’ The Conference also urged ‘‘the Con- 
gress and the several States to do everything possible to expedite the 
construction of the interstate system of highways.’’ 

The Conference spent a great deal of time discussing the highway 
paving tests recently concluded on Maryland Route 301, and the Asso- 
ciation said: ‘‘This project is producing information of great value’’ 
and urged promotion of further studies by the States or groups of States. 





Second Annual National Forum on Trucking Industrial Relations 
Held at Saint Louis, Mo. 


More than 400 executives and leaders in the trucking industry met 
at the Hotel Sheraton, St. Louis, Mo. to discuss the industrial relations 
problems confronting the industry. Mr. Al. J. Hayes, President of the 
International Association of Machinists discussed ‘‘the impact of man- 
power and wage controls’’ on labor and industry. Also on the program 
were Brigadier General Louis Renfrow, Deputy Director of the Selective 
Service System and Arthur Motely, Assistant Director of the U. 8. 
Bureau of Employment Services who discussed the draft, and manpower 
problems. One afternoon’s session was given over to two Panel discus- 
sions on wage stabilization in the trucking industry and problems of 
health and welfare trusteeship. 
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Water Transportation 


By Ricuarp H. Specker, Editor 


Executive Vice-President, National Water Carriers Association, Inc. 





Export Grain from Buffalo to New York 
Petitions for Reopening Denied 


The Interstate Commerce Commission has again refused to equalize 
rates on export grain traveling by rail from Buffalo, N. Y. to North 
Atlantic ports. The Commission refused such a request last May, but 
the Department of Agriculture, the Port of Boston Authority, the Port 
of New York Authority, and the railroads asked for reopening, reargu- 
ment, and reconsideration. By order dated December 4, 1950, the full 
Commission denied the petitions, on the grounds that petitioners had not 
shown good cause for reopening the case. 

The railroads sought equalization on the grounds that the lower 
rates to Philadelphia and Baltimore have caused a lot of traffic to be 
diverted to those ports. The Commission said, however, that the diver- 
sion was only a temporary situation due largely to the fact that the 
Government was buying grain for export. 





Weyerhaeuser Steamship Company 
Amended Certificate 


The Interstate Commerce Commission has issued a fourth amended 
certificate in Docket No. W-417 to the Weyerhaeuser Steamship Com- 
pany, uniting the operations of the Pacifie Coast Direct Line (Docket 
No. W-617) with those of Weyerhaeuser. The transaction was approved 
in Finance Docket No. 16909. The amended certificate authorizes 
Weyerhaeuser to operate as a common carrier by water by self-propelled 
vessels in the transportation of commodities generally from specified 
ports on the Pacific coast to specified ports on the Atlantic coast, through 
the Panama Canal, and from ports on the Atlantie coast to ports on the 
Pacifie coast. 





Greene Line Steamers, Inc. Lease 
Effective Date Postponed 


By report and order dated December 8, 1947 in Finance Docket No. 
15832, the Interstate Commerce Commission authorized the lease by Com- 
mercial Barge Lines, Inc., and control through that company by Walter 
F. Carey and Bert B. Beveridge, of that portion of the operating rights 
authorizing the transportation of commodities generally between ports 
and points along the Ohio River from Huntington, W. Va. to Louisville, 
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Ky., inclusive, and property of Greene Line Steamers, Inc. for a period 
of three years from the date of consummation following the Commis. 
sion’s approval, or from December 16, 1947. 

By supplemental applications filed on December 6 and December 8, 
1950, the parties to the proceeding requested approval of an extension 
of the lease and control for a period of 180 days, or until final disposi- 
tion by the Commission of an application being prepared requesting 
authority for the Commercial Barge Lines, Inc. to purchase the operat- 
ing rights and property of the Greene Line Steamers, Inc. covered by 
the lease. By order dated December 13, 1950, the Commission authorized 
extension of the expiration of the lease to February 14, 1951. 





C. G. Willis 
Extension of Operations 


The Interstate Commerce Commission has issued an order in Docket 
No. W-557, Sub. No. 2, authorizing extension of operations by C. G. 
Willis as a common carrier by non-self-propelled vessels with the use of 
separate towing vessels, in the transportation of commodities generally, 
to include service between ports and points along the St. Johns River 
above Jacksonville, Fla. to and including Sanford, Fla., but issuance 
of an amended certificate is withheld pending applicant’s readiness to 
begin operation on or before June 30, 1951. The application was opposed 
by the Atwacoal Transportation Company (now American Coastal Lines, 
Ine.) and various rail and motor carriers. 

Since the discontinuance of operations by the St. Johns River Line 
in 1943, the territory involved has had no water common carrier service. 
Although Atwacoal is authorized to operate as a contract carrier along 
the St. Johns River, its authority is limited to transportation in lots of 
500 tons or more for not more than three shippers, and the Commission 
points out that, as a contract carrier, Atwacoal is not compelled to serve 
the general public, and may discriminate as between shippers, points, 
or territories, and that, moreover, a shipper may have valid objections 
to the contractual terms imposed by such carriers. The report states: 
‘* Although rail and motor service is available to the points here involved, 
we have found that where a need for water transportation is shown, 
shippers and communities are entitled to adequate service by that medium 
as well. In our opinion there is evidence of such need.’’ 

C. G. Willis is presently authorized to operate as a common carrier 
by non-self-propelled barges with the use of separate towing vessels in 
the transportation of commodities generally between all ports and points 
on the Atlantic Intracoastal Waterway and connecting inland water- 
ways from Trenton, N. J. to Jacksonville, Fla. 
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Olympic-Griffiths Lines, Inc. 
Extension of Operations 


Examiners Claude A. Rice and F. R. Schweickhardt have issued a 
proposed report in Docket No. W-434, Sub. No. 5, recommending that the 
Commission authorize extension of operations by Olympic-Griffiths Lines, 
Inc. as @ common carrier by self-propelled vessels in the transportation 
of commodities generally to include service between all ports in Wash- 
ington and Oregon, and all ports in California on the Pacific coast and 
tributary waterways, not including the Columbia and Willamette Rivers 
above Portland, Oreg., except to the extent such operations are authorized 
by its present certificate. The application is opposed by Coastwise Line, 
Oliver J. Olson & Co., Pacific Coastwise Conference, and Pacific South- 
west Railroad Association. 

Applicant was organized in December 1949 to perform the water 
carrier operations formerly couducted by James Griffiths & Sons, Ine. 
and by Olympic Steamship Co., Inc. Applicant is owned equally by 
Griffiths and Olympic, each organization owning 50 percent of the stock. 





Burns Steamship Company 
Application Withdrawn 


At the request of the applicant, the Interstate Commerce Commis- 
sion has dismissed the application of Burns Steamship Company, of Los 
Angeles, Calif., Docket No. W-1021, for temporary authority under the 
provisions of section 311(a) of the Interstate Commerce Act to operate 
as a carrier by water in the transportation of lumber and lumber prod- 
ucts from points in Oregon and Washington on the Columbia River and 
from Portland, Linnton, and Coos Bay, Oreg. to San Diego, Los Angeles 
Harbor, and Long Beach, Calif. 





Refrigerated Steamship Line 
Rates and Advance Charges 


By report and order in Docket No. 30403, dated December 20, 1950, 
the Interstate Commerce Commission has found that proportional rates 
om citrus fruits from Fort Pierce and Jacksonville, Fla., by water, to 
New York, N. Y., which vary with the inland origin of the fruit, are 
not unreasonable or otherwise unlawful, but that Refrigerated Steamship 
Line’s practice of advancing trucking charges to the truckmen actually 
performing the cartage, whether the trucks are owned by the shipper or 
otherwise, for the transportation of citrus fruit from interior Florida 
points to the ports of Fort Pierce or Jacksonville is unlawful in that 
(1) no charge is made therefor, (2) it is an unreasonable practice and 
provides a means for discrimination, and (3) it constitutes an unfair 
and destructive competitive practice. 





Freight Forwarder Regulation 
By Grimes Morrow, Editor 


General Counsel, Freight Forwarders Institute 





Amendments to Part IV Relating to Forwarder Status and 
Relationship Between Forwarders and Motor Carriers 


With approval by the President on December 20, 1950, bill H. R. 
5967 became effective as Public Law 881—8lst Congress. Full text of 
the bill, as enacted, was reproduced in the December issue of the Journal, 
together with the remarks made in the Senate by Senators Magnuson 
and Bricker, the only Senators who spoke with respect to passage of the 
bill (18 I. C. C. P. Journal 237). 

Part IV is changed by the new Act in two respects: The definition 
of a freight forwarder contained in section 402(a)(5) is changed by 
addition of the words ‘‘as a common ecarrier’’ following the words 
‘‘general public’’; and section 409, respecting utilization by freight 
forwarders of the services of motor common carriers, is superseded by 
an entirely new section authorizing forwarders and motor carriers to 
operate under contracts. 

H. R. 5967, as introduced by Chairman Crosser of the House Inter- 
state and Foreign Commerce Committee, was a companion bill to S. 2113, 
introduced earlier by Senator Johnson, Chairman of the corresponding 
Senate Committee. The House Committee amended the bill in several 
respects, and it was passed by the House in that form. The Senate 
then took up and passed the House version, laying aside S. 2113. 

The purpose of the bill is stated in the House Committee report, No. 
2489, as follows: 


‘*The purpose of this bill is to amend part IV of the Interstate 
Commerce Act (which provides for the regulation of freight for- 
warders), so as to (1) authorize freight forwarders and common 
carriers by motor vehicle, subject to certain conditions and limita- 
tions, to enter into contracts governing the utilization by such freight 
forwarders of the services and instrumentalities of such common 
carriers by motor vehicle and the compensation to be paid therefor, 
and (2) make clear the status of freight forwarders as common 
carriers.’ 


By the terms of Section 4 of the Act, the amendments to part IV 
became effective on the date of enactment, December 20, 1950, except 
that for a period of nine months freight forwarders and motor carriers 
are authorized to operate under joint rates in accordance with the pro- 
visions of subsection (b) of section 409 as that subsection was in force 
immediately prior to the date of enactment of the new law. During 
that nine months’ period, contracts entered into under the new law may 
not become effective. This, in effect, will maintain status quo insofar as 
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arrangements between forwarders and motor carriers are concerned for a 
period of nine months from December 20, 1950, and at the end of that 
period there will be a change over to arrangements authorized by the 
new law. 

House Report No. 2489, 81st Congress, deals at some length with the 
issues involved in the bill. As to the change in the definition, the report 


states : 

‘“Even those who oppose the bill, for the most part, concede that 
R freight forwarders are common carriers in their relations with the 
- of public. The opponents argue, however, that freight forwarders 
nal occupy a dual role and that when they deal with other carriers they 
on are shippers only and should be treated as such. The term ‘common 
the carrier’ was used at common law, and has been adopted by statute, 
to describe the activities of a person who assumes certain obligations 
_ and responsibilities to the public. The nature of those obligations 
by and responsibilities, rather than methods of dealing between common 
rds carriers, is the test normally applied in determining status as a 

ght common carrier. | 
by ‘*Unquestionably part IV of the act imposes upon freight for- 
1 warders the same basic duties, responsibilities, limitations, and re- 
strictions which are imposed upon any regulated common carrier, 
ton. whether rail, motor, or water. The provisions of part IV were 
113. either copied from, or closely patterned after, comparable provisions 
ling of parts I, IT, and III. Many of the provisions of those parts are 
eral incorporated specifically by reference in part IV, including the bill- 
nate of-lading provisions, enforcement and procedure requirements, and 
sections relating to emergency powers. The Elkins Act, designed 
No. particularly to govern common carriers, is made applicable to freight 


forwarders. In incorporating such provisions no exception is in- 
cluded to indicate that forwarders are not to be considered as full 
tate common earriers. 


for- ‘*Express companies have always been regarded as common car- 
mon riers, and are regulated as such, although they arrange for service by 
Lita- railroads under contract. The fact that express companies do not 
ight own or operate the physical facilities which actually carry their ship- 
mon ments has not prevented them from being considered as common 
for, carriers. While there are certain differences between freight for- 
mon warders and express companies, the controlling principle regarding 
their status is the same in both cases.”’ . 

Iv ‘‘Therefore, to describe freight forwarders as common carriers, 
| t as the amendment made by the first section of this bill proposes to do, 
ried does not change the status which they have always had, but simply 
_— recognizes that status by statutory law. This will remove any 
aad anomaly and confusion regarding the status of freight forwarders 
re ing and make clear that they have the status of common carriers.’’ 

may Amended section 409 is described by the House Report, in part, as 


ir as &f follows: 
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‘The amended section 409 would authorize freight forwarders 
and motor common carriers to enter into and operate under contracts 
governing the utilization by such freight forwarders of the services 
and instrumentalities of such motor common carriers and the com. 
pensation to be paid therefor. 

‘In the case of such contracts, a proviso requires freight for. 
warders and motor carriers to establish just, reasonable, and equit- 
able terms, conditions, and compensation which shall not unduly 
prefer or prejudice any of the participants or any other freight 
forwarder and shall be consistent with the national transportation 
policy. Another proviso imposes the limitation that in the case 
of line-haul transportation between concentration points and break- 
bulk points in truckload lots where such line-haul transportation is 
for a total distance of 450 highway-miles or more, such contracts 
shall not permit payment to common carriers by motor vehicle of 
compensation which is lower than would be received under rates or 
charges established under part II of the Interstate Commerce Act. 

‘‘The contracts must be filed with the Commission, and the Com- 
mission is authorized to determine, in a proceeding instituted on its 
own motion or upon complaint, whether the specified standards 
have been met. If the Commission finds that any contract, or its 
terms, conditions, or compensation is or will be inconsistent with the 
standards above outlined it is directed to prescribe the terms, condi- 
tions, and compensation of such contract which will be consistent 
with such standards.’’ 





Application to Acquire Forwarder Rights Denied 


The I. C. C., Division 4, has denied an application under which 
Northwest Express, Inc. sought to acquire a portion of the forwarder 
operating rights of B. T. Dowden d/b/a Package Fast Freight. North- 
west Express was set up as a corporation for the purpose of acquiring and 
exercising the rights sought to be obtained by lease from Dowden. 

The report of the Division relates that Dowden has been in operation 
since 1937 and has confined his forwarder operations to shipments weigh- 
ing less than 100 pounds. Shipments weighing over 100 pounds have 
been handled by him as an agent of the shipper. Northwest Express did 
not propose to limit its service, in exercising the rights which it sought 
to acquire. Under these circumstances, the Division said that approval 
of the application would result in institution of a new service. There 
was no showing, said the Division, that shippers would benefit from 
the operation or that the proposed transfer would be consistent with 
the public interest. 


















































Recent Court Decisions 
By Warren H. Waener, Editor 





Estoppel cannot be invoked against carrier’s suit for freight charges. 
for- Bt southern Pacific v. Wheaton Brass Works, 19 LW 2244. 


uly On December 4, 1950, the Supreme Court of New Jersey refused to 
ght sustain a shipper’s claim of estoppel against the carrier’s suit for freight 
tion charges, and the report of this decision presented in Law Week as follows: 








- Because of conflicting statements in the invoice and bill of lading 
. “dl as to whether or not the freight charges had been prepaid, the con- 
_ signee refused to accept the shipment until assured by the railroad 
that the charges had been paid by the consignor. It is upon these 
te facts that the consignee based its contention that the railroad is now 
A estopped from claiming that the freight charges were not fully paid. 
~ Section 6(4) of the Interstate Commerce Act provides in part 
its as follows: ‘‘nor shall any carrier charge or demand or collect or 
4 receive a greater or less or different compensation for such transpor- 
. “ tation of * * * property * * * between the points named 
be in such tariffs than the rates * * * and charges which are 
ny specified in the tariff filed and in effect at the time.’’ This section 
roe has been construed on numerous occasions by the federal courts, and 
it has become well-settled that the purpose of the Act is to prevent 
preferences and enforce compliance with the requirement that a 
carrier shall not charge less than the rate specified in its filed 
schedules, and that it is the right and duty of the carrier to collect 

: the full tariff charges for freight delivered. 
hich [Text] ‘‘Nor can any act or omission on the part of the carrier, 
rder except the running of the statute of limitations, estop or preclude 
rth- the carrier from recovering the full amount of the proper charges 
and from a person liable thereof, the parties to the consignment being, as 
; a matter of law, charged with the proper schedule rates. * * * 
tion One of the objectives of the Act is to prevent discrimination by 
‘igh- carriers in their rates in favor of preferred shippers and to stabilize 
have rates beyond the control of the carrier and the persons liable thereof. 
} did Failure by a carrier to collect the proper charges cannot release a 
ight person liable therefor as this would circumvent the purpose of the 
‘oval Act and be in defiance of its provision forbidding a remission ‘in any 
here manner or by any device any portion of the rates * * * and 

from charges so specified.’ ’’ 

with Such an application of the statute occasionally leads to a 


seemingly harsh result, as alluded to in Pittsburgh, C. C. & St. 
L. R. R. Co. v. Fink, 250 U. 8. 577. In that case, it was specifically 
decided that a consignee could not invoke the principle of estoppel 
against the carrier’s right to collect the legal rate, since ‘‘ estoppel 
could not become the means of successfully avoiding the requirement 
of the Act as to equal rates, in violation of the provisions of the 
statute.’’ 





—353— 





354 I. C. C. PRACTITIONERS’ JOURNAL 





Compliance order can be changed by the Commission. 
Shawmut Transportation Co. v. United States (No. 3336). 


On December 15, 1950, the District Court for the District of Massa. 
chusetts sustained the Commission’s report and order of October 27, 1943, 
in Docket No. MC-51006, (Sub-No. 1), insofar as it denied to plaintiff 
authority previously granted to Topsfield Express Company, Inc., in 
Docket No. MC-76226, to extend its operations beyond Newark, N. J., to 
Philadelphia, Pa. The Court held that a compliance order has not 
reached the standing of a certificate and could be changed by the Com. 
mission without proceeding under Section 212(a). Quoting from the 
opinion : 


‘*We turn therefore at once to the plaintiff’s principal conten- 
tion which is that the Commission lacked statutory authority to 
modify or change the ‘‘grandfather’’ operating rights which it had 
given to Topsfield in its compliance orders of February 12, 1938, and 
January 16, 1939. 

‘*Shawmut’s position on this point is that once a compliance 
order has been issued after hearing, and has become effective, it can- 
not be revoked, changed or annulled by the Commission without the 
notice and hearing required by § 212 (a) of the Act. 49 U.S.C. 
§ 312 (a). The position is not well taken for it rests upon a mis- 
taken view of the nature of compliance orders. 

‘*These are not in substance and effect certificates of public con- 
venience and necessity as the plaintiff contends. They do not even 
fall within the broader category of certificates, permits and licenses 
mentioned in § 212 (a) of the Act, supra. By their terms they are 
merely preliminary orders of an interim nature, which the Com- 
mission is authorized to enter after summary procedure, which re- 
main under the control of the Commission (Crescent Express Lines, 
Inc. v. United States, 320 U.S. 401, 404, 405) and which the Commis- 
sion has lawful authority in its discretion to set aside and vacate 
with or without notice to the applicant. McArthur v. United States, 
44 F. Supp. 697, 698, affirmed Per Curiam by the Supreme Court on 
appeal, 315 U. S. 787. 











Index to Current I. C. C. Decisions 


(Reports released during December, 1950) 


Beginning with this issue, the JouRNAL proposes to index currently 
significant reports of the Commission. These indexed reports will consist 
of a brief statement of the principles of law or other governing con- 
siderations involved in the decision. The decisions reviewed will be those 
released by the Commission in the month preceding the press date of the 
JourNaL. The statement ‘‘not to be printed,’’ in the identification of 
the case indicates that the decision is one which is not to be printed in 
full in the permanent series of Commission reports. 

Comments from JOURNAL readers as to the form and substance of 
the index of reports of the Commission and as to the desirability of con- 
tinuing such an index are earnestly solicited. 

For convenience, the indexed cases will be arranged in accordance 
with a topical outline, with decisions involving similar subject matter 
grouped together. The topical outline, which will appear in each issue, 
follows : 
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0. Regulation 


06—Commission Jurisdiction 


The furnishing of feed to livestock by a railroad or its agent is not a 
transportation service subject to the Act. Complaints as to charges and 
failure of service are not within Commission’s jurisdiction. No. 30180, 
Merchants Packing Co. v. Union Pacific R. R. Co., ........ aS ) eee . 
Nov. 15, 1950, Div. 3. 


06—See 82—Control or Affiliation 


10. Carriers 
1l—Types of Carriers 


Where applicant proposes to provide common carrier service of petro- 
lum from origins from which it now serves a contract carrier, Sec. 210 
basis of denial of application. MC-52916, Sub. 8, Provan—Ezxtension— 
Western New York, not to be printed, Dec. 4, 1950, Div. 5. 


20. Franchises 


21—Necessity 


Need of glass container manufacturer for prompt furnishing of trans- 
portation and quick transit time basis of grant of contract carrier irregu- 
lar-route authority of glass containers and fibreboard boxes outbound, 
damaged or rejected consignments and returned pallets inbound. 
MC-9685, Sub. 3, Emery Transportation Co. Extension—Charleston, W. 
Va., not to be printed, Nov. 10, 1950, Div. 5. 


Authority for truckaway of autos, auto chassis and bodies in secondary 
movements from Duluth to Northwest restricted to movements having an 
immediate prior movement by water to avoid direct competition with 
existing all-highway service. MC-107336, Sub 6, Pillers Extension— 
Oregon—Washington, not to be printed, Nov. 14, 1950, Div. 5. 


Existence of adequate rail and motor service, alone, does not warrant 
denial of extension of water-carrier operations. W-700, Sub 3, Coyle 
Lines, Inc., Extension—Warrior River, ........ . 5: oe , Nov. 16, 1950, 
Div. 4. 


Common carrier irregular-route authority for fertilizer from Carteret, 
N. J., to Troy, Pa., granted in absence of other motor carrier service and 
where existing rail service is inadequate. MC-111780, Hulslander Com- 
mon Carrier Application, not to be printed, Dec. 8, 1950, Div. 5. 


Application denied for failure to show inadequacy of existing service. 
Where shipper witnesses did not control routing and consignees did not 
testify in support of application, applicant’s present satisfactory intra- 
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state service held no assurance that grant of requested authority would 
improve service. MC-31367, Sub 11, Campbell Extension—Farm Mg 
chinery, not to be printed, Dec. 11, 1950, Div. 5. 


Extension of radial base of irregular-route household goods authority 


to include all Florida granted where resulting economy and efficiency § \eased 
would offset effect on competing carriers. MC-106135, Sub 6, Porter § husine 
Transfer & Storage Extension—Several States, not to be printed, Dee, paired 
12, 1950, Div. 5. bia Ri 
Authority from Michigan to several states granted, even though two P 
opposing carriers have received favorable report and order in similar § to con 
application, where supporting shippers claim need for all three carriers § acts i 
and there is no existing service. MC-87539, Sub 16, Grand Rapids Stor. § per of 
age Co., Extension—New Furniture, not to be printed, Dec. 14, 1950, 9 ar p1 
Div. 5. Pactfi 
24—Extensions = 

vani 
Need of small businesses for faster service because of small inventory § ypon 
capacity basis of approval over opposition of 14 existing carriers. single 


MC-35384, Sub 3, Anniston Motor Express, Extension—Atlanta, not to 
be printed, Nov. 10, 1950, Div. 5. 


Authority granted over direct route between New York City and West- 
ern Pennsylvania on basis of previous operations 225 miles longer via 
Buffalo. Authority over direct routes denied between N. Y. City and 
N. J. and Delaware points where previous operations 700 miles longer 
via Buffalo were not competitive with other carriers. MC-109263, Sub 3, 
Sub 4, Frank Lippner Extension—Camden, N. J., not to be printed, 
Nov. 13, 1950, Div. 5. 


Grant of household goods authority based on trip-lease operation of ap- 
plicant’s equipment by other carriers is disregard of the rule in 51 
M. C. C. 253 sustained on basis of other evidence. MC-3498, Sub 1, 
MC-31537, Sub 4, MC-75110, Sub 3, Spiegel Moving & Storage, Inc., et 
al., Extension—Household Goods, not to be printed, Nov. 13, 1950, Div. 5. 


Right of existing carriers to all traffic they are able properly to handle 
basis of denial of application in absence of showing of inadequacy of 
present service. MC-1506, Sub 15, Dixie Greyhound Lines, Inc., Exten- 
sion—Amory, Miss., not to be printed, Nov. 14, 1950, Div. 5. 


Secondary movement truckaway authority granted from Memphis and 
Houston to Texas points to permit applicant to continue to participate 
in truck-barge-truck movements of automobiles from Detroit area for- 
merly handled by applicant in all-truck movements. MC-101317, Sub 8, 
Mills King Extension—Barge Line Traffic, not to be printed, Nov. 20, 


‘ tanc 

1950, Div. 5. 0 
n 

Irregular route, common carrier authority for fertilizer granted as to § con 


New Hampshire on showing of inadequacy of existing regular-route in- 
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terline services. Application denied as to Vermont for failure of show- 
ing of inadequacy. MC-51148, Sub 2, Bell Extension—Vermont, not to 
be printed, Nov. 20, 1950, Div. 5. 


Where applicant had developed 40% of its existing business by use of 
leased authority, and denial of application would force applicant out of 
business, authority granted where existing carriers would not be im- 
paired thereby. MC-110252, Sub 12, Williams, Inc. Extension—Colum- 
bia River Points, not to be printed, Nov. 30, 1950, Div. 5. 


Potential traffic of 4,000 cars per year basis of grant of authority 
to construct 6-mile branch line to serve lumbering and associated prod- 
ucts industry. Provision that construction advance by potential ship- 
per of $100,000 be repaid at rate of $5 per car for each loaded revenue 
ear producing $50 in line-haul revenue approved. F. D. 17075, Southern 
Pacific Company Construction, not to be printed, Dec. 1, 1950, Div. 4. 


Contract carrier’s application to operate from Cincinnati to Pennsyl- 
vania and West Virginia under ‘‘pay driver’’ or pool-truck plan denied 
upon lack of showing of need for service. The mere preference of a 
single shipper for the services of a particular carrier does not form a 
proper basis for the institution of a new competitive service. MC-78062, 
Sub 8, Beatty Motor Express Extension—Soap, not to be printed, Dec. 
§, 1950, Div. 5. 


Where an off-route point is presently being adequately served, and where 
applicant is able to load its refrigerated equipment at such off-route point 
by means of trip leases with connecting carriers, application is denied. 
UC-42847, Sub 210, Consolidated Freightways, Inc., Extension—Hills- 
boro, Ore., not to be printed, Dec. 5, 1950, Div. 5. 


Failure of shipper presently conducting private carrier operations to 
investigate existing adequate common carrier service basis of denial of 
contract carrier application. MC-2135, Sub 6, McNichol Extension—Del- 
Mar-Va., not to be printed, Dec. 5, 1950, Div. 5. 


Where service of existing carriers requires passengers to transfer from 
one vehicle to another and such carrier’s rush-period service is inade- 
quate, application granted. MC-84728, Sub 21, Safeway Trails, Inc., 
Extension—Atlantic City, not to be printed, Dec. 5, 1950, Div. 5. 


An original grant of secondary movement authority cannot be tacked 

onto an original grant of initial movement authority to provide single- 

line operation over routes involved in both authorities, distinguishing 

Clark Case, 36 M. C. C. 195. Where one protestant is thus barred and 

another has proper authority but lacks necessary facilities, application 

is granted. MC-75305, Sub 6, Dealers Transport Co., Extension—Mon- 
ae. ee , Dec. 6, 1950, Div. 5. 


Qn reconsideration by Commission, applicant authorized to operate as 
contract carrier of glass sand over irregular routes from Cleveland area 
to Baltimore. Failure of applicant to show inadequacy of existing com- 
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mon carrier service for transportation of corrosive chemicals from Bal. 
timore area to points in N. J. and N. Y., and of containers from thog 
and other points to Baltimore basis of reversal of contract carrier grant 
by Div. 5. MC-2185, Sub 6, Black, Extension—Glass Sand, ........ M. 6. 
_: ee , Dee. 11, 1950, Commission. 


One request to shipper for transportation of bulk clay by truck not suff. 
cient basis for grant of authority to provide such or similar service jp 
absence of any other showing of present or future need for service, 
MC-42529, Sub 58, Hayes Freight Lines, Extension—Bulk Clay, 
ee , Commission. 


Where applicant is presently serving automobile distributor, and protes. 
tant’s service has not been satisfactory, applicant’s authority is enlarged 
to provide service to enlarged territory of automobile distributor. MC. 
21955, Sub 8, Spaide Extension—New Jersey, not to be printed, Dee. 14, 
1950, Div. 5. 


Where grant of alternate route authority would enable applicant to 
increase present small volume of traffic to the detriment of competing 
carriers, application is denied. MC-72257, Sub 13, Braswell Extension 
—Alternate Route—Phoeniz, Ariz., not to be printed, Nov. 22, 1950, 
Div. 5. 


26—Public Interest 


Contract carrier application based on hope of obtaining leases from 
other carriers for uneconomically long return movements denied on 
failure to show inadequacy of existing services. MC-111757, Boccuto 
Contract Carrier Application, not to be printed, Dec. 8, 1950, Div. 5. 


Failure of shippers, whose support is based on hope of obtaining lower 
rates, to use service of existing carriers ready, willing and able to per- 
form service by direct or interchange operations basis of denial. Fact 
that existing carriers are not near shipper does not support charge of 
inadequacy. MC-111511, Callahan Contract Carrier Application, not 
to be printed, Dec. 14, 1950, Div. 5. 


27—Transfer 


Where vendor has been conducting bona fide, though predominantly 
local, operations under rights to be sold where vendee has been operating 
for 5 months under temporary authority without adverse effect on com- 
petitors, and transaction will result in improved service, purchase is 
approved. MC-F-4326, Middle Atlantic Transportation Co.—Purchase 
(Portion)—Umited Trucking Co., Inc., not to be printed, Dee. 20, 1950, 
Div. 4. 


Vendor possessing general commodity rights and overlapping 
authorities to handle new furniture to some but not all of the same points, 
separation and retention by vendor of specified commodity rights as to 
all points approved in sale of general commodity rights, with exception 
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of reserved rights, where vendor is unable profitably to conduct general 
emmodity operations for want of return loads, vendor is equipped to 
handle reserved commodities and vendee does not desire the reserve 
rights. 38 M. C. C. 267 and 56 M. C. C. 481 compared. MC-F-4555 
Cooper Motor Lines, Inc., Purchase (Portion)—Parrish Dray Line, Inc., 
not to be printed, Dec. 1, 1950, Div. 4. 


Purchase of rights duplicating those presently leased approved where 
jease term remaining is five months. Vendor permitted to retain rights 
to transport ammunition and explosives. MC-F-4679, Johnson—Pur- 
chase (Portion)—Hughes Transportation, Inc., not to be printed, Nov. 
91, 1950, Div. 4. 


90_. Ahand . 





Ten-year history of operating losses and availability of truck trans- 
portation, though at generally higher rates, basis for authorizing aban- 
donment of branch line, subject to conditions for protection of employees. 
F. D. 14152, Northern Pacific Railway Co. Abandonment, not to be 
printed, Dee. 18, 1950, Div. 4. 


Where shippers do not object, and in view of diversion of traffic to motor 
carriers, cost of rehabilitation of track and lack of prospect for future 
traffic, abandonment authorized. F. D. 17088, Central Vermont Railway, 
Inc., Abandonment, not to be printed, Nov. 29, 1950, Div. 4. 


Abandonment authorized upon showing that cost of rehabilitation would 
exceed $1,500, reconstruction of bridge due to highway widening would 
cost $77,500, existence of other rail facilities nearby and lack of traffic 
osegment. F. D. 16875, Chicago, Rock Island & Pacific R. R. Co. Aban- 
donment, not to be printed, Dec. 6, 1950, Div. 4. 


Approved, where another railroad has contracted to build a spur to 
affected industries, except to one grain elevator which does not have 
sufficient traffic to support continued operation of line. F. D. 16958, 
Grand Trunk Western Railroad Co. Abandonment, not to be printed, 
Dee. 20, 1950, Div. 4. 


50. Service 
55—Transportation. See 06—Commission Jurisdiction 


60. Charges 
62—Passenger Fares 


Where a given service can bear its costs and does not under existing 
rates, the resulting burden on other traffic and the discrimination against 
interstate commerce basis for prescribing 20 cent fare as minimum for 
both interstate and intrastate travel. No. 30561. Minimum Passenger 
Fares, Chicago, North Shore & Milwaukee R. R. Co., ........ = a . eee , 
Nov. 13, 1950, Commission. 





362 I. C. C. PRACTITIONERS’ JOURNAL 





Where proposed increase in commuter fares between South Bend 
and Chicago fails to prescribe fares graduated consistently with distance, 
fails to prescribe any fares at all to certain points, prescribes fares very 
much higher than eastern scales in 277 I. C. C. 459 and in 278 I. C. C. 
491, and where 44-trip fares bear no uniform percentage relation to 
proposed 54-trip fares, suspended tariff is cancelled without prejudice 
to filing schedule conforming to these findings. I & 8S 5779, Chicago, 
South Shore & South Bend R. R. Fares, ........ i ene , Dee. 4, 1950, 
Commission. 


63—Commodity Classification 


Bones moving to soup manufacturer in refrigerated cars held to 
take classification of meat bones and not lower commodity rate appli- 
cable to bones, n. 0. i. b.n. Rates on soup cannot be compared with raw 
material rate where, as here, the peculiar competitive conditions have 
depressed rates on the finished product. No. 30392, Hygrade Food 
Products Corp. v. Ft. Worth & Denver City Ry. Co., ........ BT G,. wes : 
Nov. 29, 1950, Div. 3. 


Clothes hampers made from aluminum and wood held entitled to 
rates applicable to clothes hampers made of fiber and wood, or reed, or 
reed and wood, or wood. No. 30271, Detecto Scales, Inc. v. Ahnapee & 
Western R. R. Co., ........ eae , Dec. 7, 1950, Div. 2. 


Children’s wagons, knocked down in boxes or crates held to take a 
4th class carload rating provided for ‘‘ wagons, children’s,’’ instead of 
an exceptions rating of class 31.5 applicable to ‘‘vehicles, hand, * * 
wagons, * *.’’ No. 30374, Firestone Tire & Rubber Co. v. Atlanta & 
West Point R. R. et al, not to be printed, Nov. 29, 1950, Div. 3. 


Aluminum mouldings for buses and trolleys should have been rated 
as ‘‘automobile parts, viz. . . . assembly material cut to size’’ even 
though they had to be recut before use, instead of the rating ‘‘aluminum 
—mouldings, loose or in package.’’ No. 30289, A. C. F.—Brill Motors 
Co. v. Pennsylvania R. R. et al, ........ |. : en , Nov. 16, 1950, Div. 2. 


Lead tubes of ointment which had decomposed shipped for salvage 
of lead in tubes held to take rating applicable to drugs or medicines, 
n. 0. i. b. n., and to chemicals, n. o. i. b. n., instead of scrap lead rating. 
‘*The change in the chemical analysis of the ointment did not convert it 
into lead.’’ No. 30413, Hayward v. Central of Georgia Ry. Co., ........ 
|. , Dee. 4, 1950, Div. 3. 


65—Rate Level 


Upon reconsideration of 278 I. C. C. 383, assailed single-factor rates 
on rail, iron or steel scrap, having value only for manufacture by treat- 
ing and rolling into articles other than rail, in carloads, from Inter- 
mountain and Pacific Coast states to Los Angeles held unreasonable to 
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the extent that they exceeded by more than 10% rates concurrently 
applicable on scrap iron or steel from and to the same points. No. 30225, 
Southwest Steel Rolling Mills v. Apache Railway Co., et al, ........ I. C. C. 
igen , Nov. 21, 1950, Div. 2. 


Fourth Section relief denied on grounds that while lack of terminal 
facilities and barge equipment is not a basis for denial; such relief will 
be denied on a showing that existing Coast Guard regulations prohibit 
bulk transportation of phosphorous in barge tanks and upon failure of 
respondent railroads to show that proposed barge transportation costs 
would be less than present rail rates. I & S 5776, Phosphorous—Victor, 
Fla., to Morrisville, Pa., ........ 5 Yee , Dee. 11, 1950, Div. 2. 


The fact that rates on identical commodities between the same two 
points may be higher in one direction than in the other does not of itself 
render the higher rate unreasonable, citing 139 I. C. C. 468. No. 30376, 
Coolerator Co. v. Akron, Canton & Youngstown R. Co., ........ . | ; 
Dee. 13, 1950, Div. 3. 


New exceptions rating alternating with present exceptions rating 
held to be just and reasonable where it is for the purpose of recapturing 
lost traffic, off-setting costs to shippers and receivers incident to rail 
transportation, where lower minima still favor motor carriers, proposed 
rates on certain traffic are 30% above 1939 rates, and car earnings 
generally will be increased. I & S 5769, Candy and Confectionery— 
Oficial Territory, ........ 4.7 oo , Dee. 18, 1950, Div. 3. 


Rates depressed by reason of water competition are improper mea- 
sures of reasonableness, citing 273 I. C. C. 719, 725. No. 30405, Tretolite 
Co., et al. v. International Great Northern R. R. Co. et al., not to be 
printed, Dec. 18, 1950, Div. 3. 


Increase in rates resulting from substitution of distance-scale rate 
for switching charge held not unreasonable where switch engines were 
wed for operating convenience only, complainant’s plant is not within 
switching district, new rate is lower than those recommended in 122 
I.C. C. 133, and traffic moves freely. No, 30200, Camp Concrete Prod- 
= Co. v. Central of Georgia Ry. Co., ........ se ee , Nov. 21, 1950, 

iv. 2. 


Rates on iron and steel scrap, southern territory to Portsmouth, 
Ohio, found unreasonable. Dual basis of rates established prescribing 
for alternate application in connection with present rates subject to 
minima of 50,000 Ibs. or lower, rates equal to 85% thereof subject to 
15,000 lb. minimum. No. 30251, Portsmouth Steel Corp. v. Norfolk & 
Western Ry Co, ........ 5, Sb amen , Nov. 27, 1950, Div. 2. 


Rates on war surplus passenger buses from Renton, Washington to 
New York for export held not unreasonable. Westbound rail rates on 
buses depressed for competitive reasons are not proper measure of 
Maximum reasonable basis, citing 272 I. C. C. 681, 273 I. C. C. 185. 
The fact that the rate in one direction is higher than that on same or 
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like commodities between the same points in the opposite direction dos 
not tpso facto establish the unreasonableness of the higher rate, especially 
where the movement is sporadic. No. 30483, Alltransport, Inc. v. Pacific 
Coast R. R. Co., ........ + e . ee , Dec. 18, 1950, Div. 3. 


67—Tariffs 


Cancellation of exceptions rating held not unreasonable where sus. 
pended schedules were far below maximum basis prescribed in 177 
I. C. C. 5, and classification ratings are also substantially lower. Pro. 
posed classification ratings held to do no more than compensate carriers 


and not to subject shippers to undue prejudice. I & S 5677, Furniture, 
l. c. l. From, To and Between the East, ........ eee , Nov. 20, 1950, 
Div. 3. 


The propriety of a rate bureau’s opposition to a tariff published by 
it on behalf of its members who are respondents in an I & S proceeding 
is not to be determined in that proceeding but is to be determined in ac. 





cordance with Section 5a of the Act. Reduced rates on pallets disap- 
proved for failure to limit such rates to return movements over lines 
of carriers participating in the loaded outbound movement. I ¢ § 
M-3166, Pallets, Platforms or Skids—Central Territory, Nov. 27, 1950, 
Div. 2. 


Where a shipper had not consistently shipped chinaware under a 
released valuation, the carrier may not be charged with knowledge of 
shipper’s intention to ship under a released valuation, under circun- 
stances in which shipper knew of availability of lower rate, but no valua- 
tion clause was executed and the carrier accepted the shipment without 
calling the lower rate to the shipper’s attention. No. 30397, National 
Silver Co. v. Southern Pacific Co., Nov. 29, 1950, Div. 3. 


Although notice mailed to consignee at destination will begin accrual 
of demurrage charges, this is not true where the notice, improperly ad- 
dressed, is sent to a consignee whose address is shown by the bill of 
lading to be at a point other than the destination of the shipment, citing 
159 I. C. C. 668, 95 I. C. C. 603. The designation of a railroad in the 
routing, without more, entitles that road to participate as a line-haul 
earrier, citing 118 I. C. C. 499. Where the name of the carrier is coupled 
with the word ‘‘delivery,’’ it is entitled only to terminal service, citing 
200 I. C. C. 633, 635. Where misrouting is due to carrier’s negligence, 
there can be no charge for reconsignment. No. 30547, Bama Lumber 
Corp. v. Alabama Central R. R. Co., ........ a an , Nov. 29, 1950, 
Div. 3. 


68—Discrimination 


Failure of carrier to afford Knoxville, Tenn., rates to complainant 
at South Knoxville held unreasonable, discriminatory and prejudicial 
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where the Knoxville industrial area includes South Knoxville. No. 30385, 
Williams Lime Manufacturing Co. v. Southern Railway Co., ........ I.C.C 
Son , Nov. 22, 1950, Div. 2. 


80. Unification 
§2—Control or Affiliation 


Filson’s position as district manager and Seifers’ position as di- 
rector and assistant to President of interstate carrier in which Seifers’ 
holds 544% stock ownership, plus 11.11% partnership interest in second 
carrier, does not constitute present control of or affiliation with a carrier 
confering Sec. 5 jurisdiction on Commission. 40 M. C. C. 388 compared. 
MC-F-4536, Filson and Seifers—Control—Great American Dispatch, Inc., 
a M. C. °C. sey NOV. 16, 1950, Div. 4. 


83—Acquisition or Merger 


Sale pursuant to a plan of liquidation under Public Utility Holding 
Company Act of 1935 approved where there is to be no increase in fixed 
charges and transportation service to public will not be affected. See 
also: Mason City & Clear Lake Securities, F. D. 17144, decided Dec. 15, 
1950. F. D. 17143, Mason City & Clear Lake Railroad Company Pur- 
chase, not to be printed, Dec. 15, 1950, Div. 4. 


Upon reconsideration, purchase approved when terms were $2,500 
down payment, $500 within one year thereafter, and 84 monthly install- 
ments of $185, even though earlier decision did not approve transaction 
because 120 monthly installments contained therein resembled long-term 
lease. MC-F-4477, Central Chesapeake Motor Lines, Inc.—Purchase— 
Capital Motor Lines, Inc., ........ Fe , Nov. 17, 1950, Div. 4. 


An irregular route common carrier of specified commodities should 
not be permitted to purchase regular-route general commodity rights 
for the purpose of extending his limited-commodity operations and thus 
deprive the public of an existing full and complete service. MC-F-4474, 
Carroll Transport, Inc.—Purchase (Portion)—Charles W. Dillie, 
| aa , Nov. 28, 1950, Div. 4. 


Purchase of shipper’s branch line subsidiary approved in further- 
ance of policy to encourage existing carriers to furnish some transpor- 
tation as may be needed rather than to create new and additional short 
lne railroads, particularly where the line to be acquired is owned by the 
principal shipper. F. D. 17127, Norfolk & Western Ry. Co., Acquisition 
ind Operation, not to be printed, Dec. 21, 1950, Div. 4. 





List of New Members * 


Raymond E. Bernard, (A), 15 State 
Street, Boston 9, Massachusetts. 


Floyd F. Beyers, (B), A M., Public 
Service Co. o TAR 900-15th 
Street, Rm. 338, Denver 1, Colorado. 


Joseph R. Byrnes, Esquire, (A), 2605 
Mathieson ee 0 Light Street, 
Baltimore 2, Maryland. 


Edward R. Chapman, Jr., (B), Ass’t. to 
Transportation Mgr., Iden State 
Company, Ltd., 425 Battery Street, San 
Francisco 11, California. 


Wesley E. Chesson, (B), 2427 Essex 
Road, Richmond * Viewinia. 


Frank Danis, (B), 305-26th Avenue, San 
Mateo, California. 


O. A. DeCroce, (B), A. G. T. M., Arm- 
strong Cork meee Liberty Street, 
Lancaster, Pennsylvania. 


Clemens P. Dirckx, (B), Traf. Repr., 
Missouri Pacific Railroad, 623 Railway 
Exchange Bldg., Kansas ‘City 6, Mis- 
souri. 


Delmar S. Eno, (B), R. B. Wilson, P. O. 
Box 838, Denver 1, Colorado. 


Martin Kessler, (B), Chief, Audit De- 
artment, Kelleher Motor Freight 
ines, Inc., 250 Frelinghuysen Ave., 
Newark, New Jersey. 


Donald F. Kuster, (B), A. T. M., Charms 
Sales Company, 601 Bangs Avenue, 
Asbury Park, New Jersey. 


Raymond L. Lee, (B), 4621 West 7Ist 
Street, Mission, Kansas. 


oy Mays B. McKnight, (B), Ass't, 

o V. P., Central Commercial Indus. 

rg 332 South Michigan, Rm. 2001, 
Chicago 49, Illinois. 


Jack G. Murray, (B), 3411 East 7th 
Street, Kansas City, Missouri. 


Herbert R. O’Conor, Jr., (A), 1935 
Mathieson Building, Baltimore 2, 
Maryland. 


(Miss) Ruth Hopkins, (B), M., Vel- 
sicol Corporation, 330 E. } Ave- 
nue, Chicago 11, Illinois. 


Paul Porton, (B), A. T. M., Libby, Mc. 
Neill & Libby, 60 California Street, San 
Francisco 19, California. 


J. J. Quinn, (B), T. M., Rochester & 
Pittsburgh Coal Company, 655 Church 
Street, Indiana, Pennsylvania. 


Glenn E. Roberts, (B), 5406 North 
Paulina Street, Chicago 40, Illinois. 


William P. Stanley, (B), 2508-4Ist Ave, 
North, Apt. 352, Seattle 2, Washington. 


Raymond Tremaine, (A), 1007 Van Nuys 
Building, 210 W. 7th Street, Los An- 
geles 14, California. 


Howard L. Verbridge, (B), T. M, 
Tennessee Eastman Corp., ‘Risse 
Tennessee. 


John Godfrey Von, Jr., (B), 5715 
Forest Street, Kansas City, Missouri. 


— Yallowitz, (B), Rate Clerk, Re 
lic Carloading & Distributing * 
nc., 168-12th Avenue, New York | 

New York. 


REINSTATED TO MEMBERSHIP 
Harris Squire, (A), Service Pipe Line Co., Service Pipe Line Bldg., Tulsa 2, Oklahoma. 
* Elected to membership December, 1950. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, President, 10 Post Office Square, Boston, Mass. 
Atlanta 


Clyde T. Kilgore, Chairman, 312 Chamber of Commerce Building, 
Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


P. F. Gault, Chairman, Chicago & North Western Railway, 400 West 
Madison Street, Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Everett C. Funk, Chairman, Ass’t Gen’l Mgr., Rocky Mountain 
Motor Tariff Bureau, Inc., 1600 Logan Street, Denver 5, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Comnstitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
Pages 120-122 of December, 1939, JourNaL.) 
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Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


William M. Boring, Chairman, T.M., The Vendo Company, 7400 
East 12th Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, ‘St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 





John R. Mahoney, Chairman, Lord, Day & Lord, 25 Broadway, 
New York 4, N. Y. 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


A. G. Grimm, G.T.M., Pillsbury Mills, Inc., 608 Second Avenue, 
South, Minneapolis 2, Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 





Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


E. F. Kane, Chairman, 1429 Walnut Street, Philadelphia 2, Pa. 
Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 


Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August) 


and September. 


Pittsburgh Chapter 


“Walter W. Larkin, Chairman, T. M., Continental Foundry & Ma! 
chine Company, 8 Raymond Street, Wheeling, W. Va. 
Meets: at call of Chairman. 
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Puget Sound 


Franklyn Royce, President, T. F. A. & P. A., Pennsylvania Rail- 
road, 3302 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Gowan Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


Mr. Jack E. Hale, Chairman, Standard Oil Company, 225 Bush 
Street, San Francisco 20, California. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


C. Ray Bryant, Chairman, Rate Expert, California Public Utilities 
Commission, 1000 Mirror Building, Los Angeles, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear. 
ing in the JourNaL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
(Revised to June 1, 1950) $1.00 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractiTIONERS’ JOURNAL, June, 1948—while they 
TUNE ‘pidisdinqusishdaticgtininsedeigiiesatadisetinssinciiatninmemantaiianainennann _ 35 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .i0 








Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.0 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 


printed from January issue, ICC PractiTIONERS’ JOURNAL ........ 50 


Code of Ethics 
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